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SITUATIONS VACANT 


FEMALE CLERK to take charge of yr 
Officer’s Accounts and assist with issue 
process, under supervision. Salary in General 
Divisions of National Joint Council Scale, 
according to age. Superannuable. Applications 
stating age, experience, and education, with 
names of two referees, to The Justices’ "Clerk, 
138, High Street, Guildford. 











INQUIRIES 


YORKSHIRE DETECTIVE BUREAU 
T. E. Hoyland. Ex-Detective 
Member of the B.D.A., F.B.D., Associated 
American Detective and the World 
Secret Service Association. Confidential 
enquiries ; Divorce, etc. ; Over 600 agents in 
all parts of the World. Over twenty-five years 
C.1.D. A. Private Detective Experience at 
1, Mayo Road, Bradford. 
Tel: 36823 day or night. Established 1945. 








PARKINSON & CO., East Boldon, Co. 
Durham. Private and Commercial Investi- 
gators. Instructions from Solicitors 
only. Tel.: Boldon 7301. Available day and 
ight. 








OUNTY OF SURREY MAGISTRATES’ 
COURTS COMMITTEE 


Wallington Petty Sessional Division 


A of Justices’ Clerk 
Justices of the Peace Act, 1949 


APPLICATIONS are invited from Barristers 
or Solicitors qualified in accordance with the 
above Act for the whole-time appointment of 
clerk to the justices. 

The clerk will be required to take up his 
duties on July 1, 1953. The salary will be £1,600 
in the first instance and will be reviewed when 
the result of the arbitration now proceeding 
is known. Wallington Petty Sessional Division 
has a population of 227,500. The appointment 
will be permanent and superannuable. Applica- 
tions must be submitted to me by May II, 
1953, and should give qualifications, age, 
experience, and the names of two persons to 
whom reference may be made. 

E. GRAHAM, 
Clerk of the Committee. 
County Hall, 
Kingston-upon-Thames. 





County BOROUGH OF IPSWICH 
Appointment of Senior Solicitor 


APPLICATIONS are invited for the above 
appointment in the Town Clerk's Office at a 
salary in accordance with Grade X of the 
A.P.T. Division of -~ National Salary 
Scales (£895—£1,025) ; the commencing salary 
to be fixed according to the qualifications and 
experience of the successful candidate. 

The appointment is subject to (i) the pro- 
vision of the Local Government Superannua- 
tion Act, 1937; (ii) the successful candidate 
passing a medical examination and (iii) the 
Scheme of Conditions of Service of the 
National Joint Council for Local Authorities’ 
Administrative, Professional, Technical and 
Clerical Services. 

There is no form of application but can- 
didates must state age, experience, quali- 
fications and other relevant details, Wetails, and the 
names of three persons to whom t- 4 
can be made. 

Applications, in envelopes endorsed “ Senior 
Solicitor,” must be received by me not later 
than May 2, 1953. 

Canvassing will disqualify. If any applicant 
is to his knowledge related to any member or 
senior officer of the Council that fact must be 
disclosed in writing to me when an application 


is submitted. 
J. C. NELSON, 
Town Clerk. 
Town Hall, 
Ipswich. 
April 17, 1953. 


Moeesex COMBINED PROBATION 
AREA 


Appointment of Full-time Male Probation 
Officer 


APPLICANTS must be not less than twenty- 
three nor more than forty years of age, except 
in the case of a serving Probation Officer, 
and have recognized social science training. 
Appointment and salary according to Pro- 
bation Rules, 1949/1952, plus £30 per annum 
Metropolitan Addition ; subject to super- 
annuation deductions and a. 
Application forms from undersigned to 
returned by May 2, (quoting L.903 J.P.) 
CLIFFORD RADCLIFFE, 
Clerk to the County 
Probation Committee. 
Guildhall, 
Westminster, S.W.1. 











Second Edition. 


Notes on 


JUVENILE 
COURT LAW 


By A. C. L. MORRISON, C.B.E. 


Formerly Senior Chief Clerk of the 
Metropolitan Magistrates’ Court 


Notes on Juvenile 
Court Law .. . 
is a summary of the 
principal Statutes and 
Statutory Instruments 
dealing with children 
and young persons 
appearing before the 
juvenile courts together 
with some provisions 
relating to adoption. In 
a pocket size format, 
the Summary consists 
of 24 pages, and is 
bound in board covers. 


Price 2s. 6d. net, 
postage and packing 
6d. Prices in bulk (in- 
clusive of postage and 
packing) 10 copies 
£1 ls., 25 copies £2 6s., 
and 50 copies for £4. 








JUSTICE OF THE PEACE 


LTD. 


LITTLE LONDON, 
CHICHESTER. 











PHustice of 


(ESTABLISHED 


4837.) 





VOL. CXVII. No. 16 


a Offices: LitTLte Lo nN, 
Pages 241-256 man Ran 


LONDON : SATURDAY, APRIL 18, 1953 


Price 2s. 3d. 


(including Reports) 
[Registered at the General Price is. 3d. 
Post Office as a Newspaper} (without Reports) 





NOTES of the WEEK 


Compulsory Separation : A Question of Desertion 


Desertion involves an intention. It is not always withdrawal 
from a place, it is rather a matter of withdrawal from a state 
of things, Pulford v. Pulford [1923] P. 18. The state of things 
which is terminated by desertion is usually cohabitation, real 
or constructive. 


If there is no intention to desert, if there is enforced separation, 
it would seem only reasonable to hold that there is no desertion. 
This principle was confirmed in Kaye, otherwise Kozlowski v. 
Kozlowski (The Times, April 1). This was an undefended petition 
for divorce on the ground of desertion. Briefly, the facts were 
that the husband who was in England, desired his wife, who 
was in Poland, to join him, while she wished him to go to Poland. 
Willmer, J., in the course of his judgment, said that for all 
practical purposes it had never bee. possible for the wife to 
join her husband here. It was equally impossible in the circum- 
stances for the husband to risk returning to Poland. It was a case 
where the parties had been separated for nearly fourteen years 
by circumstances over which they had had no control ; they had 
been kept apart by compulsion. Neither could join the other, 
and it was a marriage that could only remain one in name. 
Neither could allege desertion against the other, in circumstances 
over which neither had control. The petition was accordingly 
dismissed. 

The learned judge referred to the case of Beeken v. Beeken 
[1948] P. 302 in which the Court of Appeal held that the fact of 
separation may be brought about by cor.pulsion and such 
separation if accompanied by animus deserendi will be desertion. 
In that case husband and wife were interned together by the 
Japanese. Later they were put in separate camps and it was 
held that desertion then ran from the time of the wife’s 
declaration of intention. Having mentioned this decision, 
Willmer, J., observed that the burden in such cases was a heavy 
one, and in the present case it had not been discharged by the 
petitioner. 


Confession without Previous Caution 


Rules 2 and 3 of the Judges’ Rules as to statements taken by 
police officers from persons including suspects and persons in 
custody are as follows : 

(2) Whenever a police officer has made up his mind to charge 
a person with a crime he should first caution such person before 
asking any questions or further questions as the case may be. 


(3) Persons in custody should not be questioned without the 
usual caution being first administered. 

No doubt the principle behind r. 3 is that no confession should 
be obtained in circumstances which would render it not a 
voluntary statement. 

One of the points upon which an appeal against conviction 
succeeded in R. v. Bass (The Times, March 31), was based on 
failure to comply with r. 3. Bryne, J., in delivering the judgment 
of the Court of Criminal Appeal, said that there could be no doubt 
that the appellant had been in custody and he had been 
questioned without being cautioned. It would have been open 
to the deputy chairman of quarter sessions to refuse to admit the 
confession, but he appeared to think that the Judge’s Rules had 
not been contravened. If, however, a statement was obtained in 
contravention of the Rules as R. v. Voisin (1918) 82 J.P. 96 
showed, it might be admitted provided it was made voluntarily. 
If the statement was admitted, the judge should direct the jury 
to consider whether or not the statement was voluntary, and if it 
was not, to disregard it. 

As the conviction was based on the alleged confession, it 
was quashed. The decision shows that although evidence obtained 
under conditions involving a contravention of the Judges’ 
Rules is not necessarily to be excluded, care must be exercised 
before it is decided to treat it as a voluntary confession. 
Magistrates, who combine the functions of judge and jury, will 
have to disregard anything they have heard which they sub- 
sequently consider to be inadmissible. 


Justices’ Clerks’ Accounts 

The Secretary of State, with the concurrence of the Treasury, 
has made the Justices Clerks (Accounts) Regulations, (S.I. 1953 
No. 493) dated March 20, coming into force April 1. 

These Regulations are made under s. 27 (9) of the Justices of 
the Peace Act, 1949, and make considerable changes in the 
keeping and audit of the accounts of Justices’ Clerks. The Home 
Office has issued Circular No. 61/1953, dated March 25, explain- 
ing at some length the provisions of s. 27 and the new 
Regulations. 


Allowances to Members of Probation Committees 


The Probation (Allowances) Rules, 1953 (S.I. 1953 No. 476) 
dated March 18 and coming into force April 1, make provision 
for the payment of travelling and lodging allowances to members 
of probation committees or case committees who necessarily 





242 


incur expenditure on travelling or on accommodation for the 
night in the performance of their duties, subject to the conditions 
laid down in s. 36 of the Justices of the Peace Act, 1949. The 
rates of travelling and lodging allowances are the same as those 
prescribed by the Justices Allowance Regulations, 1953. 


Policemen in Court 

Most policemen acquire sufficient experience of attendance 
at court to feel at ease in the witness box, especially in a magis- 
trates court where they know the magistrates and are known to 
them. In his early days, however, a police officer may be excused 
if he shows signs of nervousness and sometimes makes a mistake 
as to the form of address to members of the bench. More 
experienced officers are sometimes not altogether happy when 
they have to appear at assizes or quarter sessions and are not 
familiar with the ways of the court and of those who happen to 
be presiding on the particular occasion. Different judges and 
magistrates sometimes like things done in different ways, and 
the policeman has to find this out by experience. 


Among the articles in the current number of that excellent 
journal The Police College Magazine is one by Mr. Justice 
Cassels under the title: ‘“* Attending Court, Police Officer’s 
Duties And Responsibilities,” which will prove of real help to 
all police officers who may have misgivings as to what they ought 
to do when attending court. It is written in homely, often 
humorous, and always practical vein. Here is a judge who in 
his practice at the Bar became familiar with all the courts and 
who from his present position on the High Court bench can see 
both the faults and the merits of those to whom he addresses 
his article. He gives generous praise, and such criticisms as he 
utters are mild enough, for he is tolerant as well as shrewd. 

Having enumerated the various capacities in which a policeman 
may have to be in court, of which that of witness is only one, 
Mr. Justice Cassels says: “* In all these positions he is expected 
to be smart and alert, to keep his head and his temper, to 
exercise a wise discretion, and to be efficient.” He proceeds to 
give some wholesome advice about taking the oath properly. 
Witnesses often make a muddle of this or treat it in the most 
casual way and unfortunately police officers are sometimes 
open to criticism on this ground. A list of appropriate modes of 
address in the various courts is given, with an intimation that 
“ Sir is never far wrong though of course High Court judges 
should be addressed as “* My Lord.” To this is added an injunc- 
tion not to sprinkle evidence with innumerable “ my lords,” a 
practice which can be rather irritating to a judge. Mr. Justice 
Cassels owns to having been addressed as “ Your Holiness,” 
“Your Reverence,” and “ Your Highness” but not by police 
witnesses of course. 


When a police officer is asked to give the character and ante- 
cedents of a convicted prisoner, he must, as pronouncements in 
the Court of Criminal Appeal have shown exercise care in 
stating no more than he is entitled to state, and there is the further 
point that a police officer may find that the form of statement and 
the amount of detail he is expected to give vary in different 
courts. Here again the article gives some straight tips among 
which is not to give the name of the school the prisoner attended ; 
if he has had a superior education, that fact is relevant and should 
be stated, but there is no need to bring in the name of some 
public school. More or less the same applies to employers. 
“1 do not see why firms should have their names given in open 
court merely because at some time in his career they happen to 
have had the accused in their employment. The nature of the 
employment should always be mentioned.” 


Police officers who take the trouble to read and put into 
practice the recommendations of a judge who has known the 
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courts and the police for some sixty years should feel able 
to attend any court in any official capacity and discharge their 
duties with ease and confidence. 


Newcastle Probation Report 


A notable feature in the report of Mr. John Taylor, principal 
probation officer for the city and county of Newcastle-upon- 
Tyne, is the increase in the number of matrimonial cases dealt 
with, which rosé-to 364 as against 277 in 1951. More than half 
came direct to the probation officers but many were referred by 
the domestic court or followed applications to the magistrates. 
Efforts at reconciliation appear to have met with substantial 
success. 


There is favourable comment on the work of the attendance 
centre. This is still more or less in the experimental stage, but it 
is said that most of the boys seem to have benefited by their 
visits. 

While there has been a slight decrease in the number of boys 
charged before the juvenile court with indictable offences, the 
number of girls charged increased from forty-four in 1951 to sixty- 
seven in 1952. In his foreword to the report, Mr. F. Morton 
Smith, the clerk to the justices, comments: ‘ The increase was 
largely due to a spate of shop-lifting offences committed by young 
girls towards the end of the year. Most of these girls were from 
very good homes and, as is usually the case in shoplifting, none 
could offer any real excuse for the lapse into crime.” Referring to 
a sharp rise in the number of women and girls placed under 
supervision during 1952 Mr. Morton Smith observes that this 
shows the effort made by the juvenile panel to deal with the 
increase in shoplifting and the attempt by the magistrates in 
the adult court to assist women who had begun to lead a life 
of crime or had stooped to prostitution or loose living. 


Homes into Workrooms 


A signed article at p. 21, ante, spoke of the ending of Defence 
Regulation 68CA, and mentioned that the anxieties of housing 
authorities had not been wholly assuaged. The view of the pre- 
sent Government, and of a section of the House of Commons, 
has consistently been that the powers of planning authorities 
under the Town and Country Planning Act, 1947, were enough, 
and that where (as in most areas) the planning authority is not 
also the local authority for purposes of the Housing Acts, re- 
liance must be placed on co-operation between the two 
authorities, to prevent the specific evils at which the regulation 
was aimed. It would indeed be unfortunate if this reliance proved 
to be misplaced. While we see no reason to suppose that defects 
in liaison between the two classes of public authority will in 
most places allow the misuse, for business purposes, of premises 
which since the outbreak of war have been residential, it is 
not to be forgotten that the hardship to a dispossessed family 
is the same, whether their lost home was in an area scheduled 
for residences, or one destined in a redevelopment plan to be 
devoted to industry. How far can planning authorities refuse 
permission upon merely humane grounds, for industry in an 
industrial zone? It is no more than fair to say that misgivings 
in this matter have not been confined to housing authorities. 
Our own contacts with chairmen and members of rent tribunals 
(for example), with magistrates, magistrates’ clerks, and social 
workers, enable us to say that there are areas of the country where 
great misgiving is still felt—where, to be frank, people who have 
no axe to grind were not satisfied with the position even while 
Regulation 68CA was still available and was, in theory, still 
enforced. In parts of East London, in other parts of London and 
in two or three large provincial towns with similar components. 





CXVII 


in the population, we are informed that there has been a good 
deal of speculative buying up of old house property with sitting 
tenants in it, with a view to its being turned over to the profitable 
purpose of tenemented workrooms. Most of the residential 
tenants, it is true, enjoy security of tenure under the Rent 
Restrictions Acts, though not all, because some of the worst pro- 
perty of this sort was let in furnished rooms, and, even after the 
Act of 1949 had made things more difficult, the purchasers were 
able to evict their tenants. In some cases they have found it 
worth while to offer cash inducements to the tenants to get out, 
and this has in cases made known to us led to desertion of a 
wife and family—the tenant takes the cash and lets the credit go. 
We should not suggest that this particular aspect of the evil has 
been general ; a few cases here and there prove nothing, except 
that the evil can occur. For good or evil, however, in the present 
temper of the public mind almost any war-time control is 
worse than none, until the Government makes up its mind to end 
it: time alone will show what degree of hardship follows from 
putting an end to 68CA. Meantime there are properties, in such 
places as those named, which are probably ripe for demolition 
and certainly are not particularly suitable for immediate 
redevelopment for use as workshops in trades subject to the 
Trades Boards Acts, but seem to be destined to be used in this 
way once the resident tenants are got out. The profits can be so 
large that a purchaser finds it worth while to pay the tenants to 
go, if he cannot use the ordinary law for their eviction. 


Public Health in the West Riding 

The report of the County Medical Officer for the West Riding 
of Yorkshire is on the lines prescribed by the Ministry of Health 
and is, mainly, of local interest, but a perusal of such reports 
usually brings to light some matters of general interest. Running 
through these reports there is often criticism of inadequate 
co-operation between the various branches of the health services 
and in which it should be possible for the Ministry, in its general 
oversight of the whole scheme, to bring about improvements. 
For instance, it seems to be quite wrong that those who are 
responsible for the school health service in the West Riding 
“* to be still in the position of knowing little or nothing about the 
diagnosis and treatment of conditions of many of the school 
children in hospital.” In fact, the local authority’s medical 
officers “* are left without what may well be important informa- 
tion in deciding the most appropriate form of action which should 
be taken in the matter of a child’s education, i.e., information 
which could influence a decision as to whether a child can re- 
enter the ordinary school or whether it should be provided with 
special educational treatment.”’ Later it is said in the report that 
“there have been definite signs during the year of a closer 
working relationship with the general practitioners and there 
appears to be a greater readiness to co-operate.”’ Surely by now 
it should have been possible to record more progress in these 
matters. General medical practitioners are rather jealous of 
their independence, in so far as this is possible under a State 
scheme, but as concerning hospitals for which the Minister has 
general responsibility, it would seem that it. should not be 
difficult for him to give a direction which would at once bring 
about improvements on the first point without setting up elaborate 
machinery for co-operation which was suggested some time ago 
by the Central Health Services Council. It would be interesting 
to know whether the difficulties experienced in the West Riding 
are typical of the country generally. 

Turning to a branch of the health service which is under the 
control of the county council, subject on the one hand to the 
labour available and on the other hand to the cost involved on 
the rates, it is noteworthy that the number of persons provided 
with home helps increased in the year from 1,495 to 2,216, due 
entirely to the needs of the aged. Wherever possible the health 
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department seeks to foster a sense of family responsibility in the 
relatives of the aged, but it is noted that since the new legislation 
came into operation there has been an increasing awareness 
of the needs of many “ who silently endured neglect, penury 
and distress in what should have been the contentment and 
serenity of old age.” It is thought that the care of the increasing 
number of the aged will cause a marked expansion of the home 
help service. We are glad to see the view expressed in the 
report that “ to emphasize too much the financial aspect would 
be to overlook not only the benefit in human happiness but the 
economics in capital and maintenance costs on hospital beds 
and old people’s homes which would otherwise be needed.” 


Far-Reaching Financial Recommendations 


Professional erudition and technical competence of a high 
order have been displayed in the series of five, recently concluded, 
reports on the effects on local authority finances of the Local 
Government Act, 1948, and other post-war legislation, by a 
party of representatives, working in their personal capacities, 
from the Incorporated Accountants’ Research Committee, the 
Institute of Municipal Treasurers and Accountants, the Society 
of County Treasurers and the University College of the South- 
West of England. The conclusions and recommendations of the 
working party are bound to exert considerable influence on the 
deliberations and findings of the committee containing repre- 
sentatives from the associations of local authorities set up by 
the Minister of Housing and Local Government last autumn for 
the quasi-statutory investigation, relatively limited but still very 
extensive in itself, into the operation of the Act of 1948, Part I 
largely dealing with Exchequer Equalization Grants to county 
and county borough councils, and capitation sums payable to 
county district councils by all county councils other than London. 

Most attention will probably be attracted by the fifth, eighth 
and ninth of the summarized conclusions and recommendations, 
without minimizing the importance of the remainder. A funda- 
mental change is envisaged by the fifth recommendation that the 
present capitation system of payments by county councils to 
county district councils, under the Act of 1948, s. 9, be eliminated, 
and a grant made to each district council with rateable value 
per head below a national standard of rateable value per head, 
the grant being based on the district council’s own expenditure, 
as distinguished from present aggregation in the relevant local 
expenditure of the county as a whole ; this would be a refreshing 
reversal of the trend away from the former high degree of admini- 
strative and financial responsibility at the district level, and, 
judging from what is said by the working party in another 
connexion, would not be likely to lead to serious extravagance 
among district councils enjoying a new measure of autonomy. 


Substantial additional and independent sources of revenue 
would be made available to local authorities if the eighth set of 
recommendations was adopted, to the amazement of cautious 
optimists and eternal confusion of confirmed pessimists. 
Abolition of the derating of industry and agriculture would be 
contrary to many ministerial pronouncements during two 
decades, but elements of novelty in proposals for the levying 
of a land tax by local authorities, and the transfer to them of the 
proceeds of the entertainment tax, may make the issue in these 
cases more open. A possible reduction of the average rate level 
by about 5s. in the £ following the application of new 
revenues will tickle the palates of numerous local authorities 
facing heavy increases. Fewer specific grants would surely 
not be opposed by local authorities and could be welcomed 
by central departments caught between the devil of close control 
required from above and the deep sea of resentment surging 
below. Another source of irritation would be modified if all 
authorities, or more than at present, were enabled to receive 
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equalization grant as a result of re-casting of financial relation- 
ships following new sources of revenue ; the ninth recommenda- 
tion points the way to such a modification when visualizing a 
datum line of average rateable value above the national average 
for separating authorities receiving equalization grants from those 
who do not. 


All the recommendations of the working party are founded on 
intensive and painstaking study of the history, purposes and 
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effects of countless factors in the finance of local government, 
against the background of current circumstances and not un- 
reasonable aspirations of the men and women who sustain 
local government with much unselfish effort. The series of reports 
and the recommendations of the working party merit commen- 
surate consideration, which would be certain to yield better 
understanding and probably some significant improvements 
in the substance and quality of local government. 


CONSORTIUM UNDER ONE ROOF 


In recent years there has been a steady stream of decisions 
from the High Court on the allied problems of desertion and 
cohabitation when the parties to the proceedings—whether 
for enforcement of an existing order, or for the granting of divorce 
or a maintenance order are, at all relevant times, dwelling under 
one roof. The fact that several further appeals have been dealt 
with since Hopes v. Hopes (1949) 113 J.P. 10 shows that con- 
siderable doubt still exists as to the legal position in these cases. 
It will therefore not be unhelpful if we attempt to sort out the 
main principles which have guided the High Court in its efforts 
to crystallize the law on these matters. 

Though earlier cases are on record—notably Powell v. Powell 
[1922] P. 278 and Jackson v. Jackson [1924] P. 19, we may well 
take as our starting point Smith v. Smith [1940] P. 49 which in 
fact followed Powell v. Powell, supra, and, indirectly, underlined 


the principle established in Jackson v. Jackson, supra, to the 
effect that where the only missing element of full cohabitation is 
sexual intercourse, neither party can successfully petition for 
relief on the grounds of desertion. 


In Smith v. Smith, supra, the parties were living in the same 
house, the husband with his mother in the basement, the wife 


upstairs. In the words of the learned President: “ He neither 
expected nor desired according to his own evidence, any services 
from his wife, but did allow her, and continued to pay for over 
eight and a half years thereafter, the sum of a pound a week . . . 
the husband now admits that there never was any arrangement 
whatever that the wife should render services for this pound.” 
Later the husband's mother had died, but he still continued to live 
apart, in the basement. 


The learned President, after reviewing earlier cases, and the 
evidence in this matter, said : “ It is quite impossible to describe 
these people as living together . . . in every respect except the 
withdrawing of sexualintercourse . . . thecaseis one of desertion 
and is not one in which the wife is precluded from asserting 
desertion by the mere fact that they were residing in the same 
house.” 


We next come to consider two cases, decided in the same 
year, but producing opposite results. The first is Littlewood v. 
Littlewood [1942] P. 11. Here the husband petitioned for divorce 
on the grounds of his wife’s desertion. After leaving for a few 
months, and though confessedly in love with another man, the 
wife had returned to the matrimonial home. But during the 
material three years she never slept in the same bedroom with her 
husband, only spoke to him occasionally, and ignored him about 
the house. She did, however, cook meals for him and sometimes 
performed other household tasks. She eventually left her 
husband altogether. Nevertheless, the husband was not granted 
a decree, and Pilcher, J., summed up the Court's reasons, thus : 
“No court has ever yet taken the view that one party to a 
marriage is entitled to claim relief on the grounds of desertion 
merely because the other party absents himself or herself from 


the conjugal home during long working hours, provided that the 
home continues to be one home. Mere disagreeable conduct 
and failure to institute or continue conversation by one party, 
even when added to the other matters which have been men- 
tioned, hardly seems to me to be sufficient to found a claim for 
desertion by the other party when both parties continue to 
occupy the same home.” 


The second case of this year is Wilkes v. Wilkes [1943] P. 41. 
Here a completely separate life was lived by the parties after 
the husband had said to his wife “* this is the end”. The spouses 
ceased to sleep together, to share a sitting room, or to eat 
together. All the wife’s efforts at reconciliation were rebuffed. 
These facts led to a decree nisi for the wife. Hodson, J., as he 
then was, held that the husband had put an end to the common 
home a year before he actually left the house. 


From the distinction between these cases it will be seen that, 
as in other issues of matrimonial law the High Court has placed 
weight upon any evidence which reveals the attitude of mind 
behind these strange separations. If there is testimony which 
will justify the inference that the separate existence of husband 
and wife is the result, not of a general attitude of /aissez-faire, 
but of a calculated intention by either spouse, against which the 
other partner has fought, then it can be held that the consortium 
has been deliberately destroyed, and relief granted to the 
suffering party ; but if no such intention can be inferred, then, 
notwithstanding the abnormality of their relationship neither 
party can successfully sue for divorce or separation. It is the 
cause which is all important. 


That Courts must be mindful of ai/ the facts of a given mar- 
riage is brought cut by the case of Angel v. Angel (1946) 111 
J.P. 14. Here justices had dismissed a wife’s complaint of her 
husband's desertion on the mistaken belief that the crucial issue 
in the case was the refusal of sexual intercourse by the husband. 
But the Divisional Court pointed out that there was evidence in 
the case which took the issue beyond the point covered by 
Weatherley v. Weatherley (1946) 110 J.P. 255—an authority 
which the justices had prayed in aid. The real issue, said Lord 
Merriman, P., was whether evidence which had been given to the 
effect that the husband locked himself in his room emerging 
only to collect his meals, allowed the wife successfully to maintain 
that she had been deserted. It was for the justices to weigh such 
evidence, along with the question of intercourse, in the light of 
the law as stated in Smith v. Smith, supra. The matter was, 
accordingly remitted for hearing. 


Thomas v. Thomas (1948) 112 J.P. 345, and Evans v. Evans 
(1948) 112 J.P. 23 need not be separately discussed here as they 
were fully reviewed in the case of Hopes v. Hopes (1949) 113 
J.P. 10. Evans v. Evans, supra, was disapproved in Hopes v. 
Hopes, supra, by Denning, L.J. The facts in Hopes v. Hopes 
were that at all relevant times a husband and wife lived under 
the same roof. The husband claimed that his wife had deserted 
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him some three years previously inasmuch as during the inierim 
she had occupied a separate bedroom, had not had sexual 
intercourse, and had quarrelled frequently with her husband ; 
nor had she mended or washed his clothes. On the other hand 
the husband conceded that he and his wife had had their meals 
in the same room with the rest of the family, and that, when not 
in his bedroom, he had shared the rest of the house with his wife 
and children. Upon these facts the husband had been granted a 
decree nisi on the grounds of his wife’s desertion, but upon the 
wife’s appeal this decision was reversed. 


In his judgment Bucknell, L.J., said: ‘“* there must be the 
factum of separation before the wife can be said to desert her 
husband. The mere fact that the wife behaved in such a way to 
her husband as to indicate that she wished him to leave the house 
is not in itself desertion.” This, of course, goes to the heart of 
the matter, and it may be added, as a corollary, that courts must 
beware of allowing compassion to guide them in these cases. 
It is not enough that a marriage has broken down, or that the 
party seeking relief has clearly had an unhappy time: it is the 
basis of fact behind such circumstances which must be of primary 
concern. 

Bucknell, L.J., commended the decision in Smith v. Smith, 
supra, but pointed to the withdrawal of the husband from all 
contact with the household as the crucial fact in that case. In 
Hope’s case there was no such total removal of one party from 
the family scene. After an exhaustive review of previous 


authorities His Lordship summed up their purport in these 
words : “* There may be desertion, although husband and wife 
are living in the same dwelling, if there is such a forsaking and 
abandonment by one spouse of the other that the Court can 
say that the spouses were living lives separate and apart from 


one another. On the other hand, when the husband and wife are 

living together . . . it seems that to grant a decree of divorce 

on the ground of conduct ... which did not amount to 

cruelty, and which did not amount to a life separate and apart 
. would be to introduce a new ground for divorce.” 


All this was underlined in the judgment of Denning, L.J., 
who pointed out some important inconsistencies in the cases of 
Evans v. Evans, supra, and Thomas v. Thomas, supra. He 
pointed out the difficulty of reconciling residence (rendering 
an order unenforceable) with continuing desertion (preventing 
the discharge of the order). For these reasons, it is sometimes 
suggested that Hopes v. Hopes remains a better guide to the law 
in this matter. It is to be noted that Denning, L.J., said that the 
expressions “ residing with” and “ cohabiting with’ seemed to 
mean the same. It can be argued indeed that joint residence in 
such a context means the joint residence of husband and wife— 
which presupposes cohabitation—at any rate if we follow Hopes 
v. Hopes, supra. There is no need to boggle at an absence of 
sexual intercourse, should such be established, because Weather- 
ley vy. Weatherley, supra, has shown that cohabitation is not 
irreconcilable with such a circumstance. 


In a final judgment, Harman, J., pointed to the central fact 
which compelled the Court to allow the appeal when he said : 
** In this case there was a family home, a common table was kept 
and a common life to some extent maintained . . . I cannot 
think that in these circumstances the wife, however badly she 
behaved to her husband, was deserting him.” 


All this seems straightforward enough when read dispassion- 
ately, but that confusion can easily arise from the infinite variety 
of circumstance presented by individual cases is shown by the 
state of affairs prevailing in 1952: during this year a whole 
succession of cases on this matter reached the High Court, and 
in one at least—Baker v. Baker (1952) 116 J.P. 91, 44, the Court 
of Appeal differed from a learned judge in its interpretation 
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of Hopes v. Hopes, supra. \n Baker v. Baker, supra, a husband 
appealed against the dismissal of his undefended petition for 
divorce on the grounds of his wife’s desertion. In this case, 
during the relevant three years, the parties had lived separate 
lives under the same roof. They slept in different rooms, and the 
wife performed no duties for the husband. They occupied 
separate sitting rooms, and did their utmost to avoid meeting. 
The learned judge had been affected by the fact that the parties 
used the same kitchen and shared the passages, stairs and bath- 
room. But the Court of Appeal held that the case was un- 
distinguishable from Walker v. Walker (1952) 116 J.P. 346 which 
need not have separate treatment here, for this very reason. In 
that case, to quote Birkett, L.J.: “ The only element of living 
together was that the husband and wife were actually residing 
in one house and there was no physical separation between the 
parts of the house in which they were living.” But the Court 
held that there was not a single household . . . so also in Baker 
v. Baker, supra, the test applied was “ are these spouses active 
as one household or two?” 


These cases must be contrasted with three other decisions 
of the same year in which the Queen’s Bench Divisional Court 
followed Evans v. Evans, supra. They are Harris v. Harris 
(1952) 116 J.P. 127, Hewitt v. Hewitt(1952) 116 J.P. 434, and Curtin 
v. Curtin (1952) 116 J.P. 361. In Harris v. Harris, supra, which 
was concerned with the enforcement of an order, it was contended 
that, though the wife had lived under the same roof as her husband 
for seven months after the making of the order, she had not 
“ resided” with him. The parties occupied different rooms ; 
the wife performed some tasks from which the husband 
benefited, but she did not cook his meals. 

Lord Goddard, C.J., giving the judgment of the Court to the 
effect that the order was not enforceable because the wife had 
resided with her husband since its making said : “* * Residing’ by 
the wife means living in the same house as her husband, and 
whether they live on good terms or on bad and whether or not 
they speak to each other is not material.” 

Contrast this with Hewitt v. Hewitt, supra. Here again there 
was an issue of enforceability. Once again the parties lived 
under the same roof during the contested period, but the wife 
performed no duties for the husband. 


The parties had, however, occupied separate homes for a 
period of three months before the date of the complaint. In the 
opinion of Lord Goddard, C.J., this distinguished the case from 
Evans v. Evans, supra, and brought it within the ambit of Thomas 
v. Thomas, supra. His Lordship held that the departure of the 
husband soon after the order was made caused the order to 
become effective; once that had happened, “ resumption of 
cohabitation” was necessary to bring it toanend. He did not 
think the facts disclosed this, and the order was accordingly 
enforceable. It must be noted that this decision seems to throw 
some doubt on the force of the words we have quoted from 
Harris v. Harris, supra. 


In Curtin v. Curtin, supra, the wife, after an order had been 
made in her favour, failed to eject her husband from the house 
which she owned, because she felt that if she did so she would be 
held guilty of desertion. The parties continued to live under the 
same roof, though under estranged conditions. The magistrate 
held that her order was enforceable, but the view was not upheld 
on appeal. It is interesting to note that Lord Goddard, C.J., 
remarked in this case that if a wife told her husband to go from 
her house after an order had been made, and he refused to do so, 
such order might be enforceable in spite of residence under a 
common roof “ because it would be very difficult to say that a 
householder was residing with a trespasser who was on the 
premises against the will of the householder.” 
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PROTECTION 


AND DEVELOPMENT OF 


AGRICULTURAL LAND 


By LORD MESTON, Barrister-at-Law. 


The requirements of housing, industry, the service and civil 
departments, and public utilities, all make formidable demands 
upon the land in this country. The area of England and Wales 
is about 37 million acres. Of that area, about 28 million acres 
consist of improved farmland, that is, ploughland and permanent 
pasture. The population of England and Wales in June, 1950, 
was just over 44 million. There is therefore slightly under two- 
thirds of an acre of food-producing land in England and 
Wales for each member of the population. Most new building, 
except on the sites of former buildings, must take place on agri- 
cultural land of some description. Land unsuitable for farming 
or forestry, such as high moorland, heathland, or low-lying land 
liable to flood, is generally unsuitable for building. On the other 
hand, land which is most attractive for building is often the most 
productive agriculturally. To protect agricultural land from 
encroachment has become a serious problem. The “* development 
plan ” is the opportunity to secure that the allocation of land for 
development (e.g., housing) is based on real appreciation of 
agricultural needs. Since the coming into operation of the Town 
and Country Planning Act, 1947, the Ministry of Agriculture 
have undertaken to provide local authorities with maps showing 
urban and semi-urban areas where protection of agricultural 
interest is unnecessary, and where therefore there is no necessity 
for local planning authorities to consult with the Ministry of 
Agriculture before drawing up development plans. These maps 
show, for the assistance of authorities in preparing development 
plans, the areas in which the Ministry of Agriculture think that 
future development can take place with least harm to farming. 


The Town and Country Planning Act, 1947, gives special 
recognition to the requirements of agriculture. The use of land 
for agriculture or forestry is not “ development” for the purposes 
of the Act. The General Development Order, 1950, gives what 
amounts to a general permission for all normal building and 
engineering works for agricultural purposes on farms of more 
than one acre, and for all forestry buildings and works. The 
Order also provides that local planning authorities shall not 
refuse or impose conditions to carry out development for the 
purposes of agriculture unless they have first consulted with the 
Ministry of Agriculture. 


So much for positive legislation in favour of agricultural 
development. But the important question is : What can be done 
to prevent other forms of development from encroaching upon 
agricultural land? Here it is that a very serious responsibility 
rests upon planning authorities in granting permission for other 
forms of development on land which is suitable for agriculture. 
The decisions of planning authorities on applications for per- 
mission to develop are subject to appeal to the Minister of 
Housing and Local Government, and a “ Bulletin of Selected 
Appeal Decisions "’ is published at intervals by the Ministry of 
Housing and Local Government (formerly by the Ministry of 
Town and Country Planning). These decision lay down no rigid 
principles, but are useful as indicating the broad lines of policy 
related to the everyday problems of development. It will be 
useful to examine these “ Appeal Decisions ” in so far as they 
relate to agricultural land from both points of view, that is to 
say, applications by agriculturalists to carry out operations or 
works on their own land, and applications by other persons to 


carry out devélopment (e.g., housing, industrial purposes, and so 
forth) on agricultural land. 


The erection of dwelling-houses for agricultural workers may 
appear to be so important that only the most serious objections 
to such a project should be entertained. But that is not strictly 
the case. Desirable as such dwellings may be, their proposed 
erection involves a number of planning considerations. Generally 
speaking, it is to the advantage of workers in country districts 
that they and their families should be housed in a village where 
ordinary communal facilities are available, provided there is one 
within a reasonable distance of their place of employment. But 
the owner of a farm sometimes wishes to erect cottages for his 
workers on the farm itself. The question whether this should be 
allowed, like every other planning question, can only be 
determined with relation to all the facts and circumstances of the 
particular case. In this connexion, the following are some of 
the matters which arise for consideration : (1) The size and 
location of the farm ; (2) What type of farming is carried on, 
é.g., corn production, mixed farming, dairy farming, and so 
forth ; (3) Are there already any cottages for workers on the 
farm, and, if so, whereabouts are they situated ; (4) Is there 
any form of public transport between the farm and the nearest 
available village ; (5) What proposals have the local authority 
for developing such village so as to accommodate, among others, 
persons who are engaged in agriculture in the district. This is a 
most important consideration as there is a pronounced tendency 
to expand existing villages rather than to allow anything in the 
nature of sporadic development dotted about the countryside. 
With these considerations in mind we can pass on to examine 
some of the applications which have been made in the past six 
years for the erection of dwellings for agricultural workers. In the 
first case we review, the appellants sought permission to erect 
a pair of semi-detached cottages on land forming part of their 
farm and fronting an unclassified highway on both sides of which 
there was already a certain amount of ribbon development. The 
council refused consent on the grounds that the development 
would aggravate the existing nuisance caused by the absence of a 
sewer, and would be an extension of ribbon development along 
the road ; that the site was a mile from the nearest shops and 
school, and that there was suitable land within the proposed 
development area. On appeal the Minister agreed with the local 
planning authority and dismissed the appeal. Sometimes a very 
powerful claim is made on behalf of “* key ” workers on a farm. 
There is no definition of this term, but it is presumed that it 
means a specially trained type of worker as distinct from the 
ordinary person who labours on a farm. The appellants were the 
lessees of eight hundred acres of farm land on which they were 
engaged in building up a large scale enterprise with modern 
plant and equipment for the intensive production of fruit and 
vegetables. They sought permission to erect four dwelling-houses 
for the use of agricultural key workers on a site adjoining some 
partly derelict farm buildings and an existing agricultural 
worker's cottage situated on part of their holding. The site 
fronted a north-south trunk road and some three hundred yards 
from the point where it crossed an east-west trunk road. The local 
planning authority refused permission for various reasons, one 
being that there was a well-established village centre at a distance 
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of little more than a mile from the site. On appeal, the Minister 
considered that the appellants were justified in claiming that some 
accommodation for key workers, in addition to the existing 
cottage, was needed for the efficient management of their under- 
taking, and that an alternative site proposed by the local authority 
was too far away to satisfy the appellants’ requirements. 
He allowed the appeal to the extent of granting permission for 
the erection of two additional houses for agricultural workers, 
subject to a condition in regard to access. But an application 
of this kind was unsuccessful in another case. The appellants 
owned seventy-seven acres of land, sixty-five acres of which were 
being used for the intensive production of vegetables. They had 
two houses for agricultural workers on an outlying part of their 
land, and they now sought permission to erect six more houses on 
this site. They said that the houses were urgently needed for key 
agricultural workers, including specialized tomato growers, 
who at present had to travel thirty miles a day to do this work. 
The site of the proposed development was in open country 
between two villages and was outside the area which it was in- 
tended to zone for the natural expansion of these villages. The 
Minister agreed with the planning authority in refusing permission 
for the proposed development, and expressed the view that 
further building development in the area should be grouped in 
and around the existing villages and that scattered residential 
buildings tending to encroach on the intervening country and to 
link the two villages was undesirable. It sometimes happens 
that the proposal to erect dwellings, whether for the farmer 
himself or his workers, is rejected because the farm itself is not 
a satisfactory economic unit. The appellants applied for per- 
mission in principle for the erection of a dwelling-house and 
outbuilding in connexion with the proposed use of thirty acres 
of land as a small model farm. The land was situated in an 


exposed position on the side of an escarpment in the west of 
England with a frontage of about seven hundred yards to an 


unclassified road. The Minister agreed with the planning 
authority in refusing permission on the ground that the land 
was not suitable for the cultivation of a small mixed farm, on 
account of its altitude and exposed position. In another case, 
the appellant was the owner of a farm holding of a 136 acres on 
the Great North Road, near a village in an eastern county. He 
had disposed of the greater part of the holding, but had retained 
possession of a thirty acre field which he had let on lease to the 
present owner of the farm. He wished to erect a farmhouse and 
buildings and an agricultural worker’s cottage on this land 
(the thirty acre field) and develop it as a separate hoiding for 
pedigree cattle and pigs. The planning authority having refused 
permission, the Minister, on appeal, said that the severance of 
the thirty acres from the rest of the farm would affect the 
economic working of the major holding and result in a decrease 
in food production. The appellant’s proposal would not secure 
the best use of the land, and accordingly the Minister dismissed 


the appeal. 


The unsatisfactory nature of the water supply has been held 
not in itself to be an objection to the erection of farm cottages. 
The appellant wished to erect two semi-detached cottages for 
farm workers on land belonging to a farm which she owned 
where the only water supply was from a well. The planning 
authority refused permission on the ground that there was not a 
satisfactory water supply. On appeal, the Minister said that he 
was not satisfied that uncertainty about the adequacy of the 
existing water supplies or the need for providing a new source 
of supply was in itself a sufficient reason for withholding planning 
permission. He considered that in view of the provisions of s. 29 
of the Water Act, 1945, the question of the supply of water to the 
proposed cottages could safely be left to byelaw control. There 
being no objections on any other grounds, the Minister allowed 
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the appeal and thus gave permission for the erection of these 
cottages. 

In deciding whether to allow development in a Green Belt 
area, agricultural considerations are not the only ones to be taken 
into account; the question of preserving amenities is also 
involved. The appellant was the owner of a ninety acre private 
estate, which he had purchased some years before with the idea 
of developing it for housing purposes. The estate was situated 
on the outskirts of a village, and formed part of a narrow strip 
of open country which separated the village from the built area 
of a neighbouring city. The land possessed considerable amenity 
value and part of it was in agricultural use. It had been decided 
to include the land in an area which it was proposed to reserve 
as part of a projected Green Belt, and for this reason the planning 
authority refused permission for development of the land as a 
housing estate. The Minister agreed with this view of the matter 
and dismissed the appeal. Piggeries, however, stand on a 
different footing from a housing estate, especially when the 
piggeries are run on the most up to date methods. The appellant 
owned and farmed some fifty acres of land in a rural area forming 
part of the Green Belt round London. He had established 
piggeries for five hundred animals on part of the land. In 
consequence of receiving a number of complaints about #he 
disposal of the effluent from the piggeries, the appellant decided 
to erect new piggeries, constructed on modern lines, on another 
part of the land which he had recently acquired for this purpose, 
where the effluent would be disposed of in a satisfiactory manner. 
The planning authority having refused permission, the Minister 
said that he did not agree that an undertaking of the kind was 
out of place in the Green Belt, or that in this particular case it 
would detract from the amenities of the locality. The develop- 
ment would make an important contribution to the country’s 
food supply. Accordingly the Minister allowed the appeal. 


The erection or extension of factories may be permitted in a 
Green Belt area in some circumstances. The appellant owned a 
factory in a rural area, some three-quarters of a mile from a 
village, in which he carried on the manufacture under licence of 
pig food from kitchen waste. The appellant proposed to resume 
his former business (which had been interrupted by the War) 
of manufacturing fertilizers and feedings stuffs from waste fat 
and bones. He sought permission to erect a steel-framed store 
for the purpose of providing a roof over the area where loading 
and unloading took piace, keeping the raw material dry and 
providing better conditions for the men, who were stated to be 
working ankle-deep in mud. The planning authority refused 
permission. On appeal, the Minister agreed that extensions of 
such factory development in a proposed Green Belt were to be 
deprecated. He said, however, that the appellant was carrying 
out a necessary service of national importance, and finally decided 
to grant permission for the development for a period of five 
years. In another case, a firm engaged in the manufacture of 
high grade specialized glassware had a factory on a site about 
twenty miles from London. They now sought permission to carry 
out certain extensions to the works, and particularly to the stores 
building and office blocks, involving an extension of 15,000 
superficial feet. The site was within the London Green Belt, 
and in an area proposed as a recreation centre. The planning 
authority granted permission for a period limited to ten years. On 
appeal against this limitation of time, the Minister said that it 
was unreasonable to refuse to allow any extension of an 
estalished works beyond this period of time, because of a planning 
control which it would necessarily take many years to carry into 
full effect. The Minister allowed permission for the proposed 
development for a period of twenty years. 


And now we come to deal with those intruders who wish to 
encroach on agricultural land for purposes other than agriculture. 
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There may be justification for such intrusion, as in the case of 
sand and gravel working. The appellants were engaged in opera- 
ting a sand and gravel pit serving a large area. The pit was on the 
verge of exhaustion, and with a view to replacing it and increasing 
production to meet post-war needs they sought permission to 
develop about a hundred acres a few miles distant, which formed 
part of a farm and was in use for agricultural purposes. The 
Minister was satisfied that there was need for additional production 
of gravel in the district, and granted permission, limiting the new 
site operations to forty acres and imposing a condition that a 
screen of trees was to be planted round the approaches to the 
plant and face. 


The erection of a housing estate on agricultural land makes a 
formidable demand on land which requires very serious con- 
sideration. The appellants proposed to erect a housing estate on 
five acres of land in the open country at the edge of a small town, 
in one of the Home Counties. The planning authority having 
refused permission, the Minister on appeal pointed out that the 
site was isolated in agricultural surroundings. An extension of 
the town should proceed outwards from existing development 
and be undertaken as part of a comprehensive scheme, so as to 
keep the town reasonably intact and divert as little land as 
possible from agriculutral use. He dismissed the appeal. On 
the other hand, where the circumstances were different, a far 
more ambitious housing scheme was permitted on agricultural 
land. The site in question consisted of two large fields, together 
covering just over fifty acres, which lay on the western border of a 
small town in the South Midlands. The site was bounded on the 
north, east, and south by class A roads, and to the west lay an 
extensive area of agricultural land. A light engineering firm, 
producing important exports, had established a factory about 
half a mile from the site. With the local urban district council, 
this firm had formed a housing association in order to combine 
their own requirements with local housing needs. The firm pro- 
posed to develop the site as a housing estate for the accommoda- 
tion of their employees, many of whom were at present being 
brought daily from other areas. They estimated that five hundred 
houses would ultimately be needed. The local planning authority 
refused permission on several grounds, one of which was the 
loss of agricultural land involved. On appeal, the Minister was 
satisfied that three hundred houses were needed at once to meet 
the needs of the factory. Accordingly, he decided to grant per- 
mission for the two fields as an estate of five hundred houses, 
provided that one of the fields should be developed first in a way 
that would be satisfactory if only three hundred houses were 


built. 


The storage and sale of vehicles and agricultural machinery 
have been held to be not good reasons for encroaching upon 
agricultural land. The appellants were a firm of scrap metal 
merchants who were also engaged in the repair and re-sale of 
agricultural machinery, building materials, lorries, and other 
vehicles. They sought permission to use two fields comprising 
about six and a half acres, which were part of a much larger 
area of twenty-five acres, owned by them and used for their 
business, for the open storage of vehicles and agricultural 
machinery awaiting repair and resale. The fields were inherently 
good agricultural land. The Minister supported the planning 
authority in refusing the desired permission. He pointed out 
that saving of space could be achieved if the existing land used 
for storage were tidied. In all the circumstances no case had 
been made for taking these two fields out of agricultural use. 


Sport and recreation in the open air are generally to be highly 
commended. But when they involve the taking of agricultural 
land a serious conflict of interests arises. An industrial firm in the 
north of England with four hundred employees proposed to 
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acquire ten acres of land on the fringe of urban development, 
for use as a recreation ground for their work people. The site 
was let to a farmer and was in agricultural use. The Minister 
supported the planning authority in refusing permission. He 
said that it would be contrary to the public interest for the land 
in question to be taken out of agricultural use. In another case, 
the site consisted of four fields, totalling about 120 acres, which 
were situated on high land in a loop of the River Thames not 
far from London. The owners of the land, a well-known London 
firm, applied for permission to lay out the site as a golf course, 
for the use of their staff. They contended that, agriculturally, the 
land was only fit for grazing and that by combining golf with 
grazing, as they proposed to do, the best possible use would 
be made of the land. The planning authority having refused 
permission, the Minister, on appeal, stressed that it was of 
great national importance that agricultural land should be 
used to the best advantage and he was satisfied that it would 
not be in the national interest for this land to be used in a way 
which would limit its agricultural use to grazing. He dismissed 


the appeal. 


So important is the question of food production that the 
interests of agriculture, instead of standing on the defensive, 
may become the aggressors and encroach upon areas which are 
zoned for other purposes. The appellant carried on his main 
business of miller and seedsman from a private house in a small 
country town. He wished to erect a four-storey building, forty- 
four feet high with a hoist tower fifty to sixty feet high for the 
cleaning, drying, and storage, of grain and other seed crops. He 
contended that because of the increase of combine harvesters 
there was an urgent demand by farmers in the district for facilities 
for the cleaning and drying of cereals. The planning authority 
refused permission on the grounds that the building would not 
comply with the zoning proposals, the unsuitable elevation in a 
residential zone, and detriment to the neighbourhood. On appeal, 
the Minister considered that the provision of these facilities had 
become a matter of national urgency, and, as no other suitable 
site was available in the neighbourhood, he allowed the appeal 
and gave permission for the desired development. 


WEEKLY NOTES OF CASES 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 
(Before Davies, J 
v. 


) 
CROSSLEY v. CROSSLEY 
March 11, 1953 
Adoption—Child subject of custody order by Divorce Court—Effect of 
adoption on custody order—Duty of justices—Adoption Act, 1950 
(14 Geo. 6, c. 26), s. 10 (1), (2). 
SUMMONS ADJOURNED INTO CourRT. 

On a decree of dissolution of marriage made in favour of the wife on 
April 16, 1947, it was ordered that the child of the marriage should 
remain in the custody of the wife, but that he should not be removed 
out of the jurisdiction without the leave of the court. On December 
16, 1950, the wife re-married, and on April !1, 1951, thechild was adopted 
by the wife and her second husband. On a summons by the wife for 
leave to take the “ child of the marriage " out of the jurisdiction, 

Held: (i) by virtue of s. 10 (1) and (2) of the Adoption Act, 1950, 
when the adoption order was made the child ceased to be the child of 
any previous marriage and became the child of the marriage between 
the wife and her second husband, and, therefore, it was incorrect to 
describe the child as the “ child of the marriage ” which was dissolved 
in 1947, and the court had no power to make the order eo 

(ii) where a person wishes to adopt a child in respect of whom a 
custody order has been made in the Divorce Court, the application 
can be dealt with by a court of summary jurisdiction or a county court 
under the Adoption of Children Acts in the ordinary way, and it is not 
necessary for the discharge of the custody order to be obtained before 
the application is made. 

Counsel : Crispin for the wife. 
Solicitor : Denton, Hall & Burgin, for the wife. 
(Reported by G. F. L. Bridgman, Esq., Barrister-at-Law.) 
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THE LANDLORD AND TENANT ACT, 1927 
COUNTERCLAIMS: AN OLD ERROR; AND THE 
DANGER OF ITS REVIVAL 


By the late L. G. H. HORTON-SMITH, Barrister-at-Law 


It is strange how often old errors—long since shown to be 
and recognized as such—keep “ cropping up ” again in relation 
to Parts I (ss. 1-17) and III (ss. 21-26) of the Landlord and 
Tenant Act, 1927, and/or in relation to the County Court 
Orders and Rules, made thereunder by the County Court 
Rule Committee. 

Curiously enough, the old error to which I now desire to 
draw attention was originally, as I will show, an error in law on 
the part of that Committee themselves ; and for so long as that 
error was allowed by them to remain uncorrected, so long was 
the profession bound to follow in the same path, unless indeed 
some venturesome tenant should obtain from the Court an auth- 
oritative decision on his submission that the Rules made by the 
C.C. Rule Committee in pursuance of such error were ultra vires : 
a course which in fact was not taken by any tenant. 


What, then, was the error wherewith we are here to be 
concerned ? 


COUNTERCLAIMS AND THE ACT 


The question involved was: Can a landlord in proceedings 
brought against him by his tenant under Part I of the Act, 
whether under s. 1 for compensation for improvements or 
under s. 4 for compensation for attached goodwill, include 
in his defence (now his “ answer”) thereto a counterclaim 
(e.g., for damages for failure to comply with a notice of dilapida- 
tions duly served by him upon his tenant in accordance with the 
requirements of the Law of Property Act, 1925) and expect 
that counterclaim to be heard and determined in the course and 
as part of those proceedings ? 


THE MATERIAL SECTION 11 


The answer to the question, thus involved, depended solely 
and entirely upon s. 11—headed “ Right to make Deductions” — 
consisting of two subs. (1) and (2), which run as follows : 


““(1) Out of any money payable to the tenant by way of com- 
pensation under this Part” (Part I) “‘ of this Act, the landlord shall 
be entitled to deduct any sum owing to him from the tenant under 
or in respect of the tenancy,” and : 


**(2) Out of any money due to the landlord from the tenant 
under or in respect of the tenancy, the tenant shall be entitled to 
deduct any sum payable to him by the landlord by way of 
compensation under this Part” (i.e., Part I) “ of this Act.” 


Deductions, however, are one thing, whilst counterclaims are 
quite another. 


The Act assumes the money to be deducted to be no longer 
(if indeed it ever had been) a matter in dispute. The Act here is 
not contemplating matters still in dispute, but leaves them to the 
ordinary process of law and it is only when the actual decision 
has thereby been reached that s. 11 comes into play. 

ITS MISCONSTRUCTION BY THE C.C. RULE 
COMMITTEE IN MARCH, 1928 

The County Court Rule Committee in framing the original 
Order and Rules under and for the purposes of Part I of the 
Act—namely, C.C. Order 50 B, dated March 19, 1928, six days 


before the Act by its s. 26 (2) came into operation—themselves 
originated the very error with which I am here dealing, and they 
so did by the following rules which they prescribed in such Order 
50B, namely Rules 9, 10 and 11. 


Order SOB, of course, has now long since been superseded by 
Order 40—as I will later show—and as the former was not 
reprinted in the late Mr. S. P. J. Merlin’s work upon this Act of 
1927, 3rd edn. (co-edited by him and Mr. G. Avgherinos), 1949, 
and is no longer readily accessible to readers, it is essential here 
to set out those three Rules under Order 5OB for what they pre- 
scribed in respect of Counterclaims and Set-off. 


AND THEIR THREE THEN CONSEQUENT OBNOXIOUS 
RULES 9, 10 AND 11 


Rule 9—headed “ Defence and Counterclaim "—prescribes 
by its cl. (1) as follows, namely: “(i1) Within fourteen 
days after the service on him ”’ (the defendant) “ of the ” (plain- 
tiff’s) “‘ summons, every defendant may file a statement (with 
particulars) of any counterclaim or set-off which he may have 
including any under s. 11 ” (headed, as above, “ Right to make 
Deductions) of the Act.” 


Rule 10—headed “ Defence to Counterclaim ”—prescribes 
as follows, namely : “* The plaintiff may within seven days from 
the service of the statement by the defendant serve on the 
defendant in accordance with the provisions of s. 23 of the Act 
his defence (if any) to the counterclaim...” 


Rule 11—headed “ Reference for Inquiry and Report ”"— 
prescribes as follows, namely: ‘“ Unless the parties shall, 
within seven days after the expiration of the time limited for 
service on the defendant of the plaintiff’s defence to counterclaim (if 
any) file a memorandum that they agree to the matter being 
determined otherwise, the matter shall stand referred for inquiry 
and report to one of the panel of Referees er: under ” 
s. 21 (6) of “the Act.” 


MARCH, 1928—JULY, 1936 


In February, 1931, I was elected Hon. Secretary of the 
Referees (L. and T. Act, 1927) Association—an office which 
I have now held for over twenty-one years—and at once 
proceeded to deal with (inter alia) the very Serious question 
raised by these three Rules. I so did by my First Report on the 
Working of this Act, which, read to that Association at their 
Third Annual General Meeting on March 27, 1931, and there 
unanimously approved was thereafter published by them and 
reviewed in The Times of May 30, 1931, the Justice of the Peace 
of July 11, 1931, and by that notable writer “* Cursitor ” in the 
Law Journal of February 20, 1932. 

I dealt with it again in my Second Report on the Working 
of this Act—a far more exhaustive one than the first, much having 
happened in the meantime—read to that Association at 
their Fifth Annual General Meeting on October 19, 1932, and 
being likewise unanimously approved by them, was published by 
them in December, 1932, and was very widely reviewed, such 
reviews including the Times Library Supplement of January 26, 
1933, and by the above-named “ Cursitor”’ in the Law Journal 
of January 28, 1933. 
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In that Second Report at page 37, I dealt with the matter 
here concerned as follows : 

Section Il : “ Right to make Deductions.” 
claim Challenged : 

In my Report of March, 1931, pages 8, seqg., and 11, I gave 
reasons for the view that counterclaims are not permissible 
under the Landlord and Tenant Act, 1927, and that, in so far 
as Order 50B, Rule 9 (1) permits them, it is u/tra vires. 

I referred therein to Kruze v. Benskins Brewery Ltd., 1930— 
(reported in the Morning Advertiser of January 28, 1930, and 
1930, S.J. of January 10, 1931; the full report wherein of the 
late Sir Willes Chitty, Bt., K.C., as Referee, dated July 19, 
1929, and the considered judgment wherein will be found printed 
in the late Mr. Merlin’s above-mentioned work on this Act, 
2nd edn. (1931) at pp. 191-204, and the former of which will 
be found again reprinted in the 3rd edn. of that work (co-edited 
as above-mentioned), published in 1949, at pp. 161-170)— 
““where the defendants recovered £80 on a counterclaim, but 
neither there nor in Head v. Garland, November, 1931" (a decision 
of His late Honour Judge Parsons, K.C., in the Bristol County 
Court, reported in the Western Daily Press of November 21, 
1931)—where the defendant recovered £172 on his counterclaim), 
was any point taken as to jurisdiction. Those two cases, thus, 
helped not at all. 

I have since (i.e., since my said First Report of March, 1931) 
given further consideration to the matter and, adhering entirely 
to the conclusion which I expressed as above in March, 1931, I 
have now given my reasons in detail therefore in my article 
* A Real Conundrum,’ published in the S.J. of September 3, 1932. 

The convenience of allowing a counterclaim may be fairly 
admitted. But that is not the point. The statute is before us. 
It is that with which we have to deal and not with convenience. 

I followed up that Second Report with two further articles, 
namely : (a) “* Counterclaims under s. 11 and Otherwise,” in the 
S.J. of February 24, 1934, and (4) “ Counterclaims under the 
Act of 1927” in the Law Journal of February 16, 1935. 


JULY, 1936 : THEIR ADMISSION AND WITHDRAWAL OF 
THEIR ERROR 
By this time the County Court Rule Committe were at last 


Right to Counter- 
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beginning—if I may so put it—to “sit up and take notice,” 
with the following effect, inter alia. 


On July 29, 1936—having decided to supersede County Court 
Order 50B—they drew up a completely new Order and Rules 
thereunder entitled County Court Order 40, dated July 29, 
1936, to supersede Order SOB and the Rules thereunder on 
January 1, following (i.e., January 1, 1937); and in this new Order 
and the Rules thereunder Counterclaims no longer find any 
mention whatsoever ; and there the correctness of the view which 
I had thus for so long been expressing in those two Reports, of 
March 27, 1931, and October 19, 1932, and in those articles of 
February 24, 1934, and February 16, 1935, found, confirmation. 
See further my article “ Counterclaims under the Landlord 
Tenant Act, 1927,” in Law Journal of 1/5/1937. 


BUT RISK OF ITS PROFESSIONAL REVIVAL TO-DAY 


There would really be no need to say more, but that in a recent 
case, which has been brought to my knowledge, the old error was 
designed to be repeated and was only stopped at the last moment 
by the resort of the defendants (now called respondents) to 
counsel long familiar with the divers problems which have 
arisen under this Act of 1927, by whose advice they were wise 
enough to let themselves be guided. Their intention had been to 
set up a counterclaim for damages for non-repair by the 
plaintiff (now always called the “ applicant ”’). 


As already shown, they could not successfully have set up such 
or any counterclaim even under County Court Order 50B and the 
Rules thereunder, if a then plaintiff had chosen to raise the point 
of jurisdiction on the ground that its Rules 9, 10 and 11—in so 
far as these dealt with counterclaims and set-off—were ultra 
vires. 


Still less can there be any ground now—or indeed can there 
have been at any time since that County Court Order of 
March 19, 1928, was superseded on January 1, 1937, by the new 
Order 40 and the Rules thereunder, which rid us completely 
of the erroneous and ultra vires Rules 9, 10 and 11, prescribed 
under that old County Court Order 50B and its Rules. 


REVIEWS 


Exemptions from Rating. London : 
and Valuation Officers, Livingstone House, 
Westminster, S.W.1. (No price stated.) 

“Exemptions from Rating” has recently been published by the 
Incorporated Association of Rating and Valuation Officers and 
brings together in a volume of handy size the different classes of 
property which are exempt from local rates whether under Common 
Law or by virtue of statute. Reference is also made to some of the 
extensive case law. 

The book which is usefully annotated and indexed contains four 
chapters dealing respectively with common law exemptions, total 
statutory exemptions, partial statutory exemptions and special methods 
of valuation. Four appendices set out the Treasury Minutes on 
Government contributions in lieu of rates, the Plant and Machinery 
(Valuation for Rating) Order, 1927, a detailed list of the percentage 
deductions under Part II of the Second Schedule to the Rating and 
Valuation Act, 1925, applying in the various urban rating areas, and a 
table of statutory definitions of Gross Value, Net Annual Value and 
Rateable Value as applicable in London and in the Provinces. 

The main object of the hand-book is set out in the introduction and 
is “to bring together the chief statutory provisions which grant 
rating relief together with brief explanations and reference to rating 
cases on their interpretation and application.” There is clearly much 
more that could be said on a number of points, for instance on the 
numerous complications affecting the rateability of police premises— 
and much food for thought on others, such as the continued derating 
of agriculture and industry and the outmoded deductions detailed in 
Appendix C, but a book of 105 pages cannot hope, and rightly does not 
attempt, to be comprehensive. 


Incorporated Association of Rating 
42, Broadway, 


This is a practical concise guide to rating exemptions and a useful 
starting point for the full investigation of any particular type of 
exempt property ; it will undoubtedly be of benefit to both students 
and practitioners. 


Juvenile Delinquency. By J.D. W. Pearce, M.A., M.D., F.R.C.P.Ed., 
D.P.M. London: Cassell and Co. Ltd. 37/38 St. Andrew’s Hill, 
Queen Victoria Street, E.C.4. Price 25s. net. 

The output of literature on the subject of juvenile delinquency is 
immense. Few authors can be better qualified to write about it than Dr. 
Pearce. Not only is he a psychiatrist with the highest medical 
qualifications, but also he had exceptional opportunities of 
studying young offenders by reason of his years of experience at the 
London County Council remand home. Although this is primarily a 
text book for medical practitioners, it can be read with pleasure and 
understanding by others who are without medical qualifications, as 
Dr. Pearce does not overload the text with the special language of the 
psychologist. He has a faculty for preserving an open mind which 
does not accept all common assumptions as true and at the same time 
looks for evidence in support of what he is inclined to believe. He 
sees the point of view of the court, of the lawyer and of the social 
worker and is in no sense 0 any particular theory, 
recognizing as he does, that there is much still to be found out. 

As an introduction to his subject he gives some interesting history 


about young offenders and their treatment which should be a healthy 
reminder to any who may think that the twentieth century saw the 
beginnings of attempts to reform young offenders or that the present 
problem of juvenile crime is something new. He records that in 1814 
the passing of the death sentence at the Old Bailey on five children 
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from eight to twelve years old incited Peter Bedford to form in the 
following year a Society for the Prevention of Juvenile Delinquency 
whose object was to investigate the causes of the “ alarming increase 
in juvenile delinquency in the metropolis.” What is happily true is 
that progress towards reform became much more rapid in the nine- 
teenth and twentieth centuries because of the awakening of the public 
conscience. 

Dr. Pearce examines the nature and origin of susceptibility to delin- 
quency, a matter upon which there is considerable difference of 
opinion, but which he deals with so as to throw much light on the 
problem and to lead naturally to a valuable discussion on methods of 
treatment. Though he admits that cases cannot be easily divided 
clinically into well defined groups, he makes a convenient classification 
under nine headings as a working method of dealing with what appear 
to be different types. The discussion of causes and treatment is 
illuminated by numerous actual cases. How important correct 


diagnosis and sympathetic treatment may be is exemplified by the 


LAW AND PENALTIES 
OTHER 


No. 28. 
A FRIGID WORKROOM 

A limited company, carrying on business as wireless and television 
dealers, was summoned to appear before the Dartford Justices on 
March 19 last to answer a charge made under s. 3 of the Factories Act, 
1937, that it had unlawfully failed to make effective provision for secur- 
ing and maintaining a reasonable temperature in a workroom situated 
on the first floor of premises occupied by the defendant company. 

The company, which was represented, pleaded Not Guilty to the charge 
and took the preliminary point that in view of s. 8 (4) of the Act, the 
information should have been laid by the Medical Officer of Health. 
The justices over-ruled this submission, holding that the sanitary 
inspector, duly authorized, was entitled to lay the information. 

For the prosecution, evidence was given that the premises consisted 
of a ground floor shop for electrical appliances, radio and television, 
etc., and a workroom for repairs on the first floor. The sanitary 
inspector visited the premises on a number of occasions in December 
last and found that the temperature was as low as 34.5° F. Hesaw one 
or two men at work in the room. 

On the date charged, at 11.12 a.m., the temperature recorded was 
50° F. The room was heated by a single bar electric fire, and some heat 
was given from an electric ring used for soldering. The size of the room 
was twelve feet by twenty feet. 

At the conclusion of the evidence for the prosecution, the solicitor 
appearing for the defendant company intimated that the plea would 
be changed to one of Guilty, and urged in mitigation that seventy-five 
per cent. of the workmen’s time was spent at customer’s houses and 
only twenty-five per cent. in the workroom, and that the premises were 
being altered shortly, and it was hoped provision for better heating 
would be made. 

The company was fined £10 and ordered to pay £5 5s. costs. 

COMMENT 

Section 3 of the Act of 1937, after providing in subs. (1) that effective 
provision is to be made for securing and maintaining a reasonable 
temperature in workrooms, enacts in subs. (2) that in every workroom 
in which a substantial proportion of the work is done sitting and does 
not involve serious physical effort, a temperature of less than 60° shall 
not be deemed, after the first hour, to be a reasonable temperature 
while work is going on. 

(The writer is indebted to Mr. Robert Pettifer, clerk to the Dartford 
Justices, for information in regard to this case.) R.L.H. 


No. 29. 
A TOO ENTERPRISING SALESMAN 

Two men appeared at Brentford Magistrates’ Court on March 19 
last—the first was charged with wilfully obstructing the free 
of the footway by causing a crowd to gather at High Street, Hounslow, 
contrary to s. 72 of the Highway Act, 1835. The second defendant was 
charged with aiding and abetting the first. 

For the prosecution it was stated that a police officer saw a crowd 
of about 100 people outside a furnishing store in High Street, 
Hounslow, and in the window was the first defendant dressed as a 
tailor’s dummy. The first defendant kept quite still winking 
occasionally to attract the crowd. When a crowd had gathered he 
spoke to them through a microphone about the furniture sold in the 
store. The second defendant, the manager of the store, was present 
the whole of the time. Both defendants had been previously warned, 
and both had replied to the police officer who warned them “ You 
can’t do anything about it.” 
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case of a girl who was pronounced suffering from syphilis after a test 
carried out with insufficient care, when in fact, she was not infected, as 
a later, careful test proved. This Dr. Pearce describes as an instance of 
very bad doctoring. 

The book is sound on medico-legal questions, and there is an 
obvious understanding of the legal principles upon which the juvenile 
court works and of the excellence of British justice as administered 
among juvenile offenders. Moreover, appreciating as he does the 
soundness of the system, he can recognize the claims of society, 
even though he feels the supreme importance of the individual offender. 
There is a good chapter on probation and there are reflections on 
punishment which are full of good sense and understanding of its 
purpose and possible effects. 

We recommend Dr. Pearce’s book as one of the best that we have 
come across in this field. Magistrates, probation officers, and indeed 
all who are concerned about the right treatment of young people going 
wrong, will find their thought stimulated and their minds cleared by 
reading what is a really notable book. 


IN MAGISTERIAL AND 
COURTS 


Both defendants pleaded guilty : each was fined 40s. and ordered to 


pay £1 Is. costs. 
COMMENT 

Section 72 of the Act of 1835 creates so many offences in relation to 
highways that almost any action of an unusual character which is 
performed upon the highway infringes one or other of its many 
provisions. 

The writer thinks that many will feel a sneaking sympathy for the 
defendants in this case, for it is generally understood that one of the 
tests of good salesmanship is an ability to attract the public to the wares 
which the vendor wishes to sell, and in this case the crime of the 
defendants was, in a sense, merely to be too successful. 

(The writer in indebted to Mr. E. G. B. Taylor, clerk to the Brentford 
Justices, for information in regard to this case.) R.L.H. 


No. 30. 
NEGLECT TO MAINTAIN 
A bricklayer appeared before the Newport (Salop) Justices recently, 
at the instigation of the county council, to answer a charge that he had 
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neglected to maintain his family contrary to s. 51 of the National 
Assistance Act, 1948. 

For the prosecution, it was stated that the defendant occupied a 
council house with his wife and two children. His wages from January 
to October last year averaged about £8 to £8 10s. and from October to 
December about £11 per week. The rent of his council house was 
23s. 2d. per week. 

During the last year the defendant repeatedly fell into arrears with 
the rent of his house, and notices to quit were served on seven occasions. 
Each time the defendant made a lump sum payment towards the 
arrears, and the notices were withdrawn, but eventually in December 
last, the housing authority could not leave the matter outstanding any 
longer, and obtained an order for possession within thirty days. 

The defendant made no effort whatsoever to provide alternative 
accommodation for his family, and upon eviction, they were admitted 
to accommodation provided by this council under Part 3 of the 
National Assistance Act, 1948, and have remained there ever since. 
The defendant did not accompany his family. 

Proceedings were instituted on the basis that the failure to pay rent, 
when he had ample means to do so, amounted to neglect to maintain 
within the meaning of the section. 

The chairman stated that the justices took a very serious view of the 
case, and although the defendant was unemployed at the time of the 
hearing, a fine of £20 was imposed which the defendant was ordered to 
pay within four weeks and in default of payment a sentence of two 
months’ imprisonment was imposed. 

COMMENT 

It will be recalled that s. 51 of the Act provides that where a person 
appr refuses or neglects to maintain himself or any person whom 

is liable to maintain and in consequence of his refusal or neglect 


SUBSISTENCE 


Various bodies acting independently and apparently with no 
concern to co-ordinate their efforts have produced a number of 
scales designed in theory to reimburse to members of councils 
and of police authorities, to council employses and to policemen 
the expenses incurred in carrying out official duties. Attempts 
in the past to secure needed revisions have not been crowned with 
success, the result being that curious anomalies persist between 
one scale and another. This fact alone would justify a general 
review but in addition there is no doubt that the continuing 
rise in the cost of living has made many scale figures obsolete 
and on this important ground also renewed examination is 
necessary. 

Figures for some of the more important scales are set out 
below. We deal first with subsistence allowances in respect of 
duties not involving absence overnight. 


1. Members of Councils and of Standing Joint Committees 


For an absence, not involving an absence overnight from 


usual place of residence : 
. Ss. d. 
(a) of more than four hours but not more than eight 
hours 5 0 
(6) of more than eight hours but ‘not more than twelve 
* sa) a 


hours 

(c) of more than twelve hours .. ae oe 
provided in all cases that the approved duties must be performed 
at a distance of more than three miles from the member’s 
usual place of residence. 
2. Local Authorities’ 
and Clerical Staffs 
These allowances apply to any officer, from head of depart- 
ment to newest recruited junior, travelling in the performance 

of the duties of his post : 


Administrative, Professional Technical 


5 
Breakfast ale ae 
Luncheon .. i" ca 
Tea .. éd a — 
Dinner - -6 O 


(Outside officers get half these rates, for special reasons) 
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. . «accommodation under Part III of the Act is provided for himself 
or any other person, he shall be guilty of an offence. There isa proviso 
that a person shall not be deemed to refuse or neglect to maintain 
himself or any other person by reason only of anything done or 
Omitted in furtherance of a trade dispute, and subs. (3) of the 
section provides that a person shall be liable where assistance is given 
to him, or accommodation provided for him, to three months’ 
imprisonment and in any other case to three months’ imprisonment 
and a fine of £50. 

(Mr. G. C. Godber, clerk to the Salop County Council, to whom the 
writer is indebted for this report, mentions that this case is the first 
of its kind brought by his council.) R.L.H. 


PENALTIES 

Bedford Quarter Sessions—March, 1953—stealing registered postal 
packets from mail bags. Three years’ imprisonment. Defendant, 
a forty-three year old guard, a married man with four children, 
earning £9 10s. a week, pleaded guilty to stealing a total of thirty- 
four postal packets containing money and articles, and asked for 
three other cases of stealing mail to be taken into consideration. 
He stated he needed the extra money and thought the way he 
took it was the easiest way. 

Bridlington—March, 1953—assaulting the referee. Fined £5, to pay 
£10 costs. The referee awarded a penalty kick—the penalized team 
refused to allow it to be taken whereupon the referee abandoned 
the game ; one of the players thereupon butted the referee on the 
head and he was carried unconscious from the field. 


Sheffield—March, 1953—-selling a miniature bottle of rum when the 
holder of a spirit retailer’s off-licence. Fined £2. 


ALLOWANCES 


The rates are subject to the proviso that where an officer is 
travelling by rail and necessarily takes a meal in a restaurant 
car then the actual cost of the standard meal as stated on the 
menu card shall be reimbursed to him. 


3. Hospital Services 
(a) Members of Boards and Management Committees 


Day allowance—Absence five-eight hours 
Over eight hours 
Train Meal (in lieu of day allowance)}— 
(a) Absence five-eight hours 
(6) Over eight hours : 
(i) Lunchordinner .... - i ae 
(ii) Lunch and dinner l 
(6) Officers 
Officers in receipt Salaries 
of salaries of £810 under 
and over £810 
Day Allowance— 
Absence five-eight hours . 
Over eight hours 
Train Meal (in lieu of day 
allowance)— 
(a) Absence five-eight hours .. 
(6) Over eight hours : 
(i) Lunch or dinner i2 0 10 6 
(ii) Lunch and dinner 13 0 13 O 


Two interesting points emerge here. First, the égalitarian prin- 
ciple applied to local government staffs does not obtain in the 
hospital services, distinction being made according to salary. 
Secondly, members’ allowances differ from those paid to mem- 
bers of local councils: in particular the latter receive no 
recompense for the additional cost of train meals. 


4. Fire Officers 

No scale is prescribed and each fire authority has power to 
make its own scale. 

5. Police Officers 


Regulation 36 of the Police Regulations, 
following amounts to be claimed : 


s. ad, a & 
40 3 0 
9 6 7 6 


6 6 6 6 
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Superintendents Inspectors Sergeants and 
Constables 
d. 


(a) Refreshment Allowance: s. d. s. d. s. ad. Ss. 

(i) for one meal 3 6 (4 7) 0 a6 

(ii) for two meals 5 0 (© 6) 6 40 

(b) Subsistence Allowance : 

(i) over five hours and 
not exceeding 
eight hours 5 0 © 6) 

(ii) over eight hours and 
not exceeding 
twelve hours 

(iii) over twelve hours 
and not exceeding 
twenty-fourhours 12 0 (15 7) 10 0 9 0 


The Chief Constable is empowered to grant either greater or 
lesser amounts than those laid down if satisfied that there is cause 
so to do. 

We understand that the Police Council recently considered 
applications for increased allowances based on the rise in costs 
since July, 1949, that being the date when the present rates were 
fixed. The index figure of retail prices in January of this year was 
twenty-nine per cent. in excess of the monthly average figure for 
1949, and we believe it probable that a corresponding increase 
may be granted in police allowances. In such case the figures for 
Superintendents, for example, would be approximately as set 
out in brackets in the table under 3, above. Let us now assume 
that the Chairman of a Standing Joint Committee, the Treasurer 
to the Committee, and a Superintendent of Police have business 
to do together which takes, say, six hours to complete, and that 
luncheon is taken during that period. The Chairman is entitled 
to 5s. Od., the Treasurer to 4s. Od., and the Superintendent 6s. 6d. 
(Incidentially, as another example of the oddities which flourish in 
this queer country we are exploring, an enrolled member of the 
Civil Defence Corps or a part-time instructor absent from home 
for the same length of time would be entitled to 3s. 6d. If he 
were engaged for over ten hours he wouid be allowed the truly 
magnificent sum of 6s. 6d.) 


Should the absence of our trio be for three hours only, during 
which time luncheon is again taken, the Superintendent will 
receive 4s. 7d., the Treasurer 4s. Od. and the Chairman nothing. 

Another odd position arises in relation to those whose business 
takes them to London orto conferences elsewhere. Let us imagine 
that the Chairman of a Public Works Committee and a 
Borough Engineer have been directed to attend a conference at 
Brighton in July, and that their absence extends to three days 
and six hours. In spite of the fact that they stay at the same hotel 
and enjoy similar meals for the whole period, when they come to 
ask their Borough Treasurer for reimbursement of expenses 
there will be a difference in favour of the Engineer of £1 6s. 6d., 


as the little calculation below demonstrates : 
Chairman Borough 
ineer 
Three Periods of — -four hours Gnd £:a°6 
— at£l 12s. 6d. as @aF 4 
— até£l 16s. Od. . a és 5 8 
Allowance for six hours . a > Fe 


oe 26> Cs 


, . os 





0 
0 
0 





That is the position with all but one of the conferences which 
the Chairman is likely to attend. In the one exceptional case, 
that of the Conference of the Association of Municipal Corpora- 
tions the Regulation makers assumed apparently that expenses 
would be greater by 9s. 6d. a day than in any other instance and 
provision is made accordingly. If the Chairman comes to London 
on any kind of official business, however, he is entitled to £2 2s. Od. 
for a twenty-four hour period. Our readers will doubtless have 
quite clear opinions as to whether Brighton in July in a normal 
year is really cheaper than London. 

Since the original regulations were made amending regulations 
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issued in 1949 have empowered the Minister to approve other 
Association meetings as eligible for the £2 2s. Od. allowance, 
but the power has been used very sparingly indeed. 


By another process of reasoning which eludes us a nice dis- 
tinction is made between members of hospital boards, hospital 
management committeees, boards of governors of teaching 
hospitals on the one hand and members of local councils on the 
other. A night’s expenses for the former class is judged to be 
more expensive than for the latter by exactly one shilling. 


The few examples quoted illustrate some of the existing 
anomalies : there is in addition the general question of adequacy. 
The National Joint Council for Local Authorities’ Admini- 
strative, Professional, Technical and Clerical Services, while 
still regarding 4s. Od. for luncheon and 6s. Od. for dinner as a 
proper figure generally have been forced to recognize that 
British Railways have other views, and where meals are neces- 
sarily taken on trains now authorize reimbursement of the actual 
cost. The hospital authorities have adopted a similar principle. 
These straws may indicate that a wind of realism is starting to 
blow : certain it is that figures considered adequate some years 
ago must now clearly be quite insufficient for their declared purpose. 


The Government Departments and bodies having the largest 
concern in these matters are the Home Office (police, firemen, 
and civil defence staffs, not to mention justices of the peace), 
the Ministry of Housing and Local Government (members 
of local authorities), the Ministry of Health (Hospital Services), 
and the National Joint Council for Local Authority staffs. We 
suggest that all should acquaint themselves with the detailed pro- 
visions of the whole of the relevant scales and regulations, review 
their own work against the twin backgrounds of those provisions 
and the rising cost of living, and—dare we suggest it—attempt to 
evolve co-ordinated scales based on present day costs in sub- 
stitution for the existing tangle of anomalies. 





27,000 ex-Service men and women 
are in mental hospitals. A further 
74,000 scattered over the country 
draw neurosis pensions. Thousands 
of other sufferers carry on as best 
they can. Many of these need the 
assis‘ance and understanding which 





only this voluntary Society, with 


specialist staff, its own Curative 
Home and sheltered industry can 
provide. To all those who turn to 
the Society for help it offers THE 
DAWN OF A NEW LIFE. 
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Please help by legacy, subscription or donation 


EX-SERVICES WELFARE SOCIETY 


FOR THOSE WHO 


Patron: 
H.M. Queen Elizabeth, 
The Queen Mother. 


o==8 


SUFFER IN MIND 


President: Field-Marshal 
The Lord Wilson of Libya, 
G.C.B., G.B.E., D.S.O. 
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JUSTICE OF THE PEACE 
ROMANCE 


Our esteemed contemporary, The Daily Telegraph, under the 
title ““ The Bomb-Site Beautiful,” writes of the courteous notices, 
displayed by the Corporation of the City of London, which draw 
attention to the efforts made by that august body to heal the 
scars of war in the area of its jurisdiction. The wording deserves 
quotation, if only by way of contrast with the terse and brutal 
warnings, of the “ Persons throwing rubbish upon this site will 
be prosecuted "’ variety, favoured by some of the neighbouring 
Boroughs. The City Corporation’s version reads as follows : 

“ This Bomb Site is one of a number which the Corporation have 
cleaned and improved. 
Members of the public are asked to co-operate in keeping the land 
clean and tidy by refraining from throwing thereon rubbish or 
litter of any description.” 
In an age remarkable neither for social elegance nor architectural 
taste, the matter and the manner of this appeal are doubly 
welcome, and it is to be hoped and expected that all who live 
and work in the historic square mile may derive both profit and 
pleasure from their co-operation with the City Fathers. 


It is but eight years since London, in common with many 
other great cities in this Island, seemed fated to fulfil the dreadful 
prophecies of Isaiah : 

“ It shall not be quenched night or day ; the smoke thereof shall 
go up for ever ; from generation to generation it shall lie waste ; 
none shal! pass through it for ever and ever. 

But the cormorant and the bittern shall possess it ; the owl also, 
and the raven, shal! dwell in it ; and he shall stretch out upon it 
the line of confusion and the stones of emptiness. 

_ And thorns shal! come up in her palaces, nettles and brambles 
in the fortresses thereof ; and it shall be an habitation of dragons 
and a court for owls.” 


So concludes the gloomy thirty-fourth chapter of the prophetic 
book ; the thirty-fifth commences with the happy contrast which 
is now at last beginning to come true : 
“The wilderness and the solitary place shall be glad for them ; 
and the desert shall rejoice and blossom as the rose. 
At first it was the luxuriant fertility of Nature that put to shame 
the frenzied destructiveness of Man; now Man is Nature's 
ally in the good fight against ugliness and neglect. Less and less 
do the gaping wounds in our fair cities fester and offend the 
sight ; the wounds are cleansed and dressed, at least, and in due 
time will be made whole again. 


By one of those strange coincidences in which history abounds, 
the present year is the bicentenary of an event of enormous 
significance to English urban planning and design. The paradox 
is that in 1753 architects were beginning to devote themselves, 
not to the concealment, but to the construction and flaunting, 
of synthetic ruins and artificial dilapidations. In that year 
Horace Walpole, the famous /ittérateur, completed the trans- 
formation of his villa at Strawberry Hill, Twickenham, in the 
County of Middlesex, and thus started that “* Gothic Revival ” 
which was to influence the design and development of our public 
buildings and private homes from that day to this. In the early 
part of the seventeenth century the word “Gothic,” first 
imported from Italy, bore an opprobrious connotation—a 
synonym (as Sir Kenneth Clark has pointed out) for barbarism. 
In 1624 Sir Henry Wotton could write that the pointed arches 
of this style 

* both for the natural imbecility of the sharp angle it selfe, and 
likewise for their very Uncomelinesse, ought to bee exiled from 
judicious eyes and left to their first inventors, the Gothes or 
Lumbards, amongst other Reliques of that barbarous age.” 
The fastidious taste of Burlington, and his followers in the 
English Palladian school, rejected the “* fantastical and licentious 
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manner of building called Gothic,” and the Age of Elegance—the 
late seventeenth and early eighteenth centuries—looked down 
upon the mediaeval architects as uncouth and rude. With a few 
exceptions the great builders of that age pinned their faith to the 
graceful Renaissance style, and were insensible to the soaring 
grandeur of the lofty arch, vaulted roof and flying buttress of 
the great Gothic period. It was not until the 1730s that poets 
and prose-writers—particularly Thomas Gray, and, later, Sir 
Walter Scott—began to expoit the “‘ Gothic mood ” in literature 
—the gloom, the melancholy, and finally the glamour of a 
mysterious and little-known age. Under these influences a taste 
for Gothic architecture, as something bizarre and romantic, 
stimulating to the imagination, began to develop, and by the 
end of the eighteenth century was all the rage among fashionable 
people. Horace Walpole pioneered the way at Strawberry Hill, 
where picturesque “ ruins "’ were carefully constructed, anda 
wild, ivy-clad desolation was fostered with cultivated enthusiasm 
and skill. All over the country architects and builders followed 
suit; ruins, “ folles,” and neo-mediaeval castles spring up in 
profusion ; and such Gothic-style erections as the new Houses 
of Parliament (completed in 1860), the Royal Courts of Justice 
(1882)—of which the less said, the better—and St. Pancras 
Station (1860) are some of the extant monuments to this strange 
revivalist cult. 


The last-named edifice—now the Temple of Mercury, the God 
of Travel (or, in other words, the Headquarters of the Railway 
Executive, London Midland Region)—was the outcome of a 
strange controversy in 1857. A competition was opened for the 
designing of two new Government Offices, to be erected in 
Whitehall ; among the participants was the foremost architect 
of the day, Sir Gilbert Scott. His plan was “* based on French 
Gothic, but with a certain squareness and horizontality of 
outline which was considered Italian.” The judges, however, 
“knew amazingly little about their subject,” and (on the inter- 
vention of Lord Palmerston) commissioned a non-competitor 
to do the work. Loth to waste the product of his labours, Scott 
placed his design before the Railway Authorities, and the result 
was the enormous and surprising structure which confronts the 
traveller at St. Pancras—a structure which (to quote Sir Kenneth 
Clark again) “‘ seems to combine the west end of a German 
Cathedral with several Flemish town halls.’ This is perhaps the 
apotheosis of the neo-Gothic style, and the acceptance of the 
design for a railway station and hotel did not seem in the least 
incongruous to the practical-minded Victorians of the period. 


Today, though we have progressed beyond the monstrosities 
of a hundred years ago, not everybody would agree that the 
prevailing functionalism of our public buildings is very much of 
an improvement. But, whatever the favoured style of the time, 
one cannot but admire the public spirit of those who, like the 
City Corporation, seek to adorn the ruins which other hands than 
theirs have made, and by their example find, in Shakespeare’s 
words, 


** Sermons in stones, and good in everything.” 


THE RENT ACT 


I granted a three year Lease 
To my unmarried niece 
And am now very dejected 
To find that her husband’s aunt is protected. 
LPL. 
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PRACTICAL POINTS 


All questions for consideration should be addressed to “* The Publishers of the Justice of the Peace and Local Government Review, Little London, 
Chichester, Sussex.’’ The questions of yearly and half-yearly subscribers only are answerable in the Journal. The name and address of the subscriber 
must accompany each communication. All communications must be typewritten or written on one side of the paper only, and should be in duplicate. 


1.—Adoption.—A wishes to adopt child with consent of her husband B— 
B is stationed abroad—Can order be made ? 

With reference to the opinion you expressed in P.P. 1 at 
116 J.P.N. 769, may I suggest that there is some doubt whether a wife 
can adopt while her husband is out of England ? 

Section (4) of the Adoption Act, 1950, says: “* Subject to the 
provisions of s. 3 of this Act, an adoption order shall not be made— 

(a) in any case, except with the consent of every person or body who 
is a parent or guardian of the infant or who is liable by virtue 
of any order or agreement to contribute to the maintenance of 
the infant ; 

(5) on the application of one of two spouses, except with the consent 
of the other spouse . . .”’ (the remainder of the subsection referring 
to Scotland). 

Now in the circumstances in question it is clear that, by virtue of 
para. (b) above, the consent of the husband will normally be required. 
And s. 4 (1) provides that where any person whose consent to the 
making of an adoption order is required by para. (a) of subs. (4) of 
s. 2 of the Act does not attend in the proceedings for the purpose 
of giving it, a document executed in accordance with subs. (3) of that 
section is admissible as evidence of such consent. It is important to 
note that s. 4 (1) specifically refers to consents required by s. 2 (4) (a), 
thus by implication precluding the admissibility of such evidence in 
the case of consents required under para. (6). And it is also significant 
in this connexion that the section heading reads “* Evidence of consent 
of parent or guardian.” It appears then that a spouse must attend in 
order to give consent. 

If it is sought to dispense with the husband’s consent, this can be 
done only in one of the three eventualities provided for in s. 3 (2), 
and the only one of these which could be said to occur in the present 
circumstances is that where “ the person whose consent is to be dis- 
pensed with . . . is incapable of giving the consent.” But it seems most 
probable that on a true interpretation the intention of these words is 
to provide only for cases of mental or physical incapacity, and not, as 
in the circumstances in question, where the person whose consent is 
required is capable informally of making his wishes known but is 
unable to attend the proceedings to give the required formal evidence. 
And if, as is submitted, the legislature has deliberately excluded the 
spouse from the provisions, applicable to the other classes of persons 
whose consent is necessary, relaxing the requirement of attendance, a 
court should be very reluctant to dispense altogether with the consent 
of the spouse if invited to do so on grounds of such doubtful validity. 

“ S. CAMERA.” 
Answer. 

Our learned correspondent is no doubt correct in holding that the 
consent of the husband cannot be proved as provided in s. 4. That, 
however, does not necessarily mean that his personal attendance ought 
to be required under r. 10 on the ground of “ special circumstances.” 
In our opinion, if the husband has signed a form of consent and his 
handwriting can be proved, that is evidence upon which the court 
could act, though of course the court might well prefer to insist upon 
the personal attendance of the husband in order to be quite satisfied 
that he understood the effect of an order and gave his consent to its 
being made. We certainly do not suggest that the husband’s consent 
should be dispensed with, or that the court would be wrong if it 
declined to make the order, without seeing the husband. 


2.—Bastardy.—Death of mother of child—Applications under s. § Poor 
Law Amendment Act, 1844, by putative father and by grandmother. 

The mother of a bastard child (now aged fourteen) has recently 
died. The putative father and the maternal grandmother are both 
making application to justices for custody of the child under the 
provisions of s. 5 of the Poor Law Amendment Act, 1844. 

The child has been substantially in the good care of its maternal 
grandmother since birth, but has not seen the putative father who, 
however, is now married and can provide a reasonable home. 

Will you please advise— 

(a) If the putative father has the prior right to the child, or can the 
justices determine the applications upon the principles contained 
in s. | of the Guardianship of Infants Act, 1925, relating to 
legitimate children, and 

(b) If the application should be considered in open court, in a 
domestic court, or in private. Sus. 

Answer. 

(a) The general principle is that on the death of the mother the 

putative father of a bastard child has the best claim to its custody: 


Re Kerr (otherwise M’llwrath) (1889) 24 L.R.Ir. 59. However, even 
though it may well be that s. 1 of the Guardianship of Infants Act, 
1925, does not apply to illegitimate children, we think that the principle 
of considering the welfare of a child as the paramount consideration 
in relation to custody is so well established that in the circumstances of 
the present case the justices may decide the question on the basis of 
giving custody to the most suitable person. 

(6) Proceedings under s. 5, supra, arenot domestic proceedings within 
the terms of the Summary Procedure (Domestic Proceedings) Act, 1937. 
Section 5, supra, does not speak of a complaint for an order, and it does 
not appear therefore that the procedure under the Summary Juris- 
diction Acts must be followed, and we think the applications can be 
heard in private. 


3.—Guardianship of Infants—Child begotten before marriage but born 
after—Husband disputes paternity—-Application of Guardianship 
of Infants Acts. 

H married W on December 30, 1950. On April 18, 1951 (less than 
four months later) W gives birth to a child. Differences arise, and in 
July, 1951, W leaves H and she now seeks an order against H in respect 
of the child under the Guardianship of Infants Acts, 1886 to 1925. 
After hearing the evidence of H and W and H’s mother, the justices 
find that intercourse did not take place between H and W before 
November, 1950, and as this would mean that the child was a six 
months’ child (there being no evidence as to whether or not the child 
was a full term child) they find that H is not the father of the child. 
In reaching this conclusion the justices have borne in mind that a child 
of a married woman is presumed to be legitimate, even though con- 
ceived before marriage, and that this presumption can only be rebutted 
by evidence establishing beyond reasonable doubt that intercourse 
between W and H did not take place at a time when the child would 
have been conceived (Halsbury 560/561). The justices also found, 
although the point appears now to be of only academic interest, that H 
was not aware of W’s pregnancy at the time of the marriage. The 
justices took into consideration the conduct of the parties since the 
marriage, as well as the evidence of H as to access before marriage. 
They preferred the evidence of H because the evidence of W was proved 
to be unreliable in cross-examination by H. 

W’s solicitor argues : (1) that the fact that H continued to live and 
cohabit with W after suspecting intercourse before marriage with 
another man bars H from now setting up that the child is not his ; 
(2) that H is in any case liable to maintain W's bastard child; and 
(3) that by virtue of s. 9 of the Matrimonial Causes Act, 1950, the child 
is legitimate. 

I feel that H’s conduct after the marriage is in fact only material as. 
evidence, and that provided the justices take such conduct into 
consideration they are still entitled to find that H is not the father of 
the child. Concerning the second argument Kennedy, J., in Jones v. 
Davies [1901] 1 K.B. at p. 118 stated (obiter) that a husband is not 
liable to maintain a bastard child born after marriage, even though 
he continues to live with the mother (Halsbury, p. 581), and even though 
the putive father may also not be so liable. It is appreciated that the 
position regarding a bastard child born before marriage was formerly 
different, but it is now the same (National Assistance Act, 1948, s. 42), 
The third argument appears pointless. 

Do you consider :— 

iP ha the justices are entitled to find that the child is illegitimate ; 
and, if so 

(2) That the justices cannot make an order under the Guardianship 
of Infants Acts (see Woolwich Union v. Fulham Union (1906] 2 K.B. 240, 
at pp. 246 and 247). SELT. 


Answer. 

(1) Yes, if they are satisfied by the evidence that the strong presump- 
tion of legitimacy has been clearly rebutted. 

(2) In our opinion, if the child is proved to be illegitimate the justices 
cannot make an order under these Acts. See a question and answer 
at 114 J.P.N. 71. 

We do not consider that s. 9 of the Matrimonial Causes Act, 1950, 
has any bearing on the question. 


4.—Magistrates.—Practice and procedure—Depositions—Various 
charges, one or more sets of depositions ? 
T should appreciate your advice on what may be rather an elementary 
point but which has led to some discussion in this court. 
If a man is charged with various indictable offences, must separate 
depositions be taken for each charge? I imagine that there is nothing 
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to stop the accused agreeing to all the evidence from each witness on 
all the charges being taken down at the same time but if the accused 
does not agree, then each witness must give evidence on each charge. 
Furthermore, I think one should be slow to invite an unrepresented 
person to agree to such a course because there must be a certain amount 
of prejudice against him if the evidence on all the charges is heard 
together, and he might have more chance of resisting each one 
separately. This leads to considerable inconvenience in cases where a 
series of offences are discovered and the accused makes a voluntary 
statement which rambles on from one offence to another. The 
confusion is even worse where there are a series of joint charges. I 
have insisted on each charge or joint charge being dealt with separately, 
much to the irritation of the prosecuting solicitor, who pointed out 
that if a committal were made on all charges they would be all included 
in the same indictment and the evidence would all be taken together. 
However, I imagine that at quarter sessions counsel for the defence 
could insist on each count being tried in turn and the evidence on each 
being limited to that material to the case. JOLE. 
Answer. 

The practice as we know it is to take one set of depositions where 
the various charges are of a similar character or in any way related to one 
another. If, however, a man is charged, say, with bigamy and with 
housebreaking it is usual to take separate depositions. 

We know of no rule of law on the subject. The accused is not being 
tried by the examining justices. They have to consider what indictable 
offence or offences the depositions disclose, and then to read that 
charge or those charges to him before cautioning him and giving him 
the opportunity to give evidence, make a statement and call witnesses. 
We see no hardship to the accused, therefore, in having the evidence in 
one set of depositions. 


5.—Road Traffic Acts—Proof of previous convictions—Endorsement 
on driving licence as prima facie evidence. 

With reference to the case of Taylor v. Kenyon (1952) 116 J.P. 599 
how came it that on October 18, 1951, the Nuneaton justices imposed a 
disqualification for three months in view of the prohibition against 
disqualification imposed by s. 10 of the Road Traffic Act, 1930? 

Assuming that, on October 18, 1951, there were in fact in existence 
two previous convictions of the defendant for speeding, how could 
these have been strictly proved in the absence of the defendant? _H.u.H. 

Answer. 

It is stated in the report of Taylor v. Kenyon, supra, that the defendant 
sent his driving licence to the court. One is entitled to assume that 
the particulars of the necessary previous convictions were endorsed 
on that licence, and by s. 33 (2) of the Road Traffic Act, 1934, such 
endorsements may be produced as prima facie evidence of the 
convictions to which they relate. 


6.—Trust—Balance of victory fund—Disposal by surviving holders. 

In 1944 a public meeting in the village was called to discuss victory 
celebrations. It was agreed to appeal for goods or donations for a 
free gift sale, and the fund was to be used to cover the cost of victory 
celebrations. The free gift sale realized over £200 and part of the 
money was used in giving the children of the village a treat. It was 
intended that the rest of the money should be used by giving a treat to 
the old people, but this was never done and the sum of something like 
£150 still remains in the bank. Two or three of the original members 
of the committee are deceased and the remaining few members would 
now like to know if the money in the bank can be used for other 
purposes, i.e., (1) the village memorial hall; (2) churchyard renovation ; 
(3) old age pensions; (4) coronation celebrations. Your advice is 
asked on the points raised, also if the surviving members of the com- 
mittee are the persons to decide the question, or must there be another 
meeting of the parishioners to decide the question. Bon. 

Answer. 

If, as we gather, there was no formal document drawn up under 
which the persons who held the money were to apply it, we do not see 
how the original subscribers can, in practice, enforce any particular 
use of the balance. Nor do we see any legal advantage in a fresh 
public meeting, which after nine years might comprise quite different 
persons. Our suggestion would be to choose between the village hall 
(as a sort of permanent victory memorial) and coronation celebrations, 
as being akin to the victory celebrations. 

The persons holding the money should write a letter to the press 
stating fully what they propose, in order to prevent tittle tattle—of 
course they could convene a meeting for the same reason, our point 
being that, so long as they act honestly and are seen to act honestly, 
the law hardly comes into the matter. 


7.—Water—Closing of polluted supply—Chareing for new supply. 

In 1935 the rural district council entered into an agreement with a 
company under which the overflow water from a reservoir used by the 
company for the purpose of their mill was to be made available to the 
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council, without payment, for the purpose of providing a water supply 
to a small hamlet, some of the properties in which were and are owned 
by the company. The council laid a system of pipes from the reservoir 
through the hamlet and erected stand pipes from which the supply is 
drawn, no charge being made by the council for such water. For 
some time past analyses have shown that the water is not entirely 
Satisfactory, showing varying degrees of pollution by non-faecal matter. 
As part of the regional water scheme, the council now propose bringing 
new mains through the hamlet, thus making available a pure and 
wholesome water supply, and to close the existing supply which, 
apparently, they may do under s. 124 of the Public Health Act, 1936. 
The company, however, is opposing the proposal on the ground that 
they are not satisfied that the existing supply from their source is 
unsatisfactory, and they will object to any levying of water rates by 
the council for the supply from the new source. 

Some doubt has been expressed regarding the legality of the council’s 
levying charges for supplies from the new source in view of the 
concluding words of s. 124 (1). It should be added that in the agree- 
ment with the company no time limit for the operation of the agree- 
ment was stated, nor any means given for its determination, and 
easements for the pipes laid by the council, partly through the 
company’s land, were in perpetuity. 

Your opinion is desired whether : 

1. In view of the nature of the agreement referred to, the council 
can cut off the supply of water from the company’s source upon being 
satisfied that the water is polluted and that it is not reasonably prac- 
ticable to remedy the cause of the pollution. 

2. Upon the new source becoming available, the council, legally 
can : 

(a) Serve notices under s. 138 of the Public Health Act, 1936, 

requiring the provision of a supply ; 

(5) Levy water rates for the properties taking water from the new 

supply, having regard to the fact that hitherto the supply has 
gratuitous. 

3. Are the words in s. 124 (1) “other such works equally convenient” 
sufficiently wide to prevent the council from levying water rates for the 
substituted supply, the existing supply being gratuitous ? Baps. 

Answer. 

1. Yes, in our opinion: see s. 124 (2). 

2. (a) Yes. (6) Yes. 

3. We think not. In other words, subs. (1) does not bind the council 
to supply gratuitously for ever. 








Defence 
for the 
Defenceless 


A farsighted plan, prepared by The Salvation Army in 1908, 
to provide free legal defence for the poor, was part of William 
Booth’s greater plan—to defend them from misery and 
despair. 

Through the years, The Army has resolutely pioneered and 
developed many social welfare schemes. Such work it has 
always believed to be an essentia) expression of practical 
Christianity. Recent outstanding achievements are the 
homes for wayward children, and the “‘ Mayflower” Train- 
ing Home for neglectful mothers, the first of its kind in 
Britain. 

In developing new schemes and maintaining established 
activities, The Salvation Army depends upon individual 
generosity. Donations and bequests are earnestly sought. 

For further information write to General Orsborn, 
101, Queen Victoria Street, London, E.C.4, 


WHERE THERE’S NEED— 


The 
Salvation Army 
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Amended Advertisement 
HA MPsHIRE 


APPLICATIONS are invited from solicitors 
with experience in Local Government work 
for two posts of Assistant Solicitor on the staff 
of the Clerk of the County Council at the under- 
and (5) £950 x £50—£1,100. The commencing 
salary will be fixed in accordance with 
qualifications. Applicants are asked to state 
whether, in the event of their being unsuccessful 
in their application for appointment (a), they 
would wish to be considered for appointment 
(5). 

The posts are pensionable and the appoint- 
ments will be subject to the submission of 
satisfactory medical reports. In approved 
cases the County Council are prepared to 
assist newly appointed members of the staff 
to meet removal and other expenses. 

Applications, giving full particulars of age, 
education and experience, together with the 
names of two persons to whom reference may 
be made, should reach the Clerk of the County 
Council, The Castle, Winchester, not later than 
the first post on Saturday, April 25. 





EESTON AND STAPLEFORD URBAN 
DISTRICT COUNCIL 


Assistant Solicitor 


APPLICATIONS are invited for the 
established post of Assistant Solicitor. Salary— 
Grade VII, A.P.T. Division. Appointment 
subject to National Scheme of Conditions of 
Service. 

Candidates should be competent con- 
veyancers and advocates. Local Government 
experience desirable. 

Applications, with names of three referees, 
should reach me not later than April 25, 1953. 


H. D. JEFFRIES, 
Clerk of the Council. 
Town Hall, 
Beeston, 
Nottingham. 


Cry OF PLYMOUTH 
Appointment of Female Probation Officer 


APPLICATIONS are invited for the above 
whole-time appointment. Applicants must be 
not less than twenty-three nor more than forty 
years of age, except in the case of serving 
officers. The appointment will be subject to 
the Probation Rules, 1949 to 1952, and would 
be superannuable, the successful candidate 
being required to pass a medical examination. 

Applications, stating age, qualifications and 
experience, together with not more than three 
recent testimonials, must reach the under- 
signed not later than April 24, 1953. 


EDWARD FOULKES, 
Secretary of the Probation 
Committee. 





Greenbank, 
Plymouth. 
April 7, 1953. 











When replying to advertisers please 
mention the Justice of the Peace 
and Local Government ’§ Review 








WARWICKSHIRE COUNTY COUNCIL 
Senior Assistant Solicitor 


APPLICATIONS are invited from solicitors 
with previous Local Government experience 
for the appointment of Senior Assistant 
Solicitor in the office of the Clerk of the Peace 
and of the County Council. 

The salary will be in accordance with Scale E 
of the Joint Negotiating Committee for Chief 
Officers of Local Authorities scales, viz., £1,250 
rising by annual increments of £50 to a 
maximum of £1,450. 

The appointment, which will be terminable 
by three months’ notice on either side, will be 
subject to the provisions of the Local Govern- 
ment Superannuation Act, 1937, and the 
successful applicant will be required to pass a 
medical examination. 

Applications, on forms to be obtained from 
the Clerk of the Council, Shire Hall, Warwick, 
accompanied by copies of three recent testi- 
monials, must reach the undersigned not later 
than April 27, 1953. Canvassing in any form 
will disqualify. 

L. EDGAR STEPHENS, 
Clerk of the Council, 
Shire Hall, 
Warwick. 
March 30, 1953. 


Cry OF COVENTRY 


THE Probation Committee for the City of 
Coventry invite applications from suitably 
qualified persons for the appointment of 
Principal Probation Officer for the City at 
a salary of £775 x £30—£895 p.a. The appoint- 
ment is governed by the Probation Rules and is 
og to the approval of the Secretary of 
tate. 

Applications must be received by the under- 
signed within fourteen days of the publication 
of this advertisement. 

A. N. MURDOCH, 
Secretary of the 
Probation Committee. 





St. Mary’s Hall, 
Coventry. 





OUNTY BOROUGH OF SOUTH 
SHIELDS 


Appointment of Justices’ Clerk 


APPLICATIONS are invited from properly 
qualified persons in accordance with the Justices 
of the Peace Act, 1949, for the whole-time 
appointment of Clerk te the Justices for this 
County Borough, which has a population of 
106,605. 

The personal salary will be £1,400 per 
annum subject to review when the National 
Scales for Justices Clerks are negotiated. 

The appointment which may be terminated 
by three months’ notice on either side is 
superannuable and subject to medical 
examination. 

Applications, stating age, qualifications 
and experience, together with the names of 
two referees, should be delivered to my office 
not later than May 4, 1953. 

CHAS. F. FLETCHER, 
Clerk to the Magistrates’ 
Courts Committee. 
Magistrates’ Clerk’s Office, 
West Keppel Street, 
South Shields, 
County Durham. 





CTY OF LEEDS 
Appointment of Full-time Male Probation 
Officer 


APPLICATIONS are invited for the above 
appointment. 

Applicants must not be less the twenty- 
three nor more than forty years of age, except 
in the case of a serving full-time Probation 
Officer. The appointment will be subject to 
the Probation Rules, 1949 to 1951, and the 
salary will be in accordance with such rules 
and subject to superannuation deductions. 

The successful candidate will be required 
to pass a medical examination. 

Applications, stating age and qualifications 
and experience, together with copies of not 
more than two recent testimonials, must reach 
the undersigned not later than April 30, 1953. 

T. C. FEAKES, 
Secretary to the 
Probation Committee. 
The Town Hall, 
Leeds, 1. 





OUNTY OF SALOP COMBINED 
PROBATION AREA 


Appointment of Whole-time Male Probation 
Officer 


APPLICATIONS are invited for the appoint- 
ment of a whole-time male Probation ; 
Applicants must be not less than twenty- 
three and not more than forty of age, 
except in the case of a serving Probation Officer. 
The appointment will be subject to the 
Probation Rules, 1949-1952, and the salary 
and conditions of service will be as prescribed 
by those Rules. The successful applicant 
will be required to pass a medical examination. 
a stating age, present position, 
qualifications and experience, together with 
the names of not more than three persons to 
whom reference may be made, must reach 
the undersigned not later than April 30, 1953. 
G. C. GODBER, 
Secretary to the County 
Probation Committee. 
Shirehall, 
Shrewsbury. 





TAFFORDSHIRE COMBINED 
PROBATION AREAS 


Appointment of Full-time Female Probation 
Officer 


APPLICATIONS are invited for the appoint- 
ment of a Full-time Female Probation r 
in the area of the Staffordshire Combined 
Probation Committee. 

The appointment will be subject to the 
Probation Rules and the salary will be in 
accordance with the Rules, together with a 
travelling allowance. The salary will be 
subject to superannuation deductions and the 
selected candidate will be required to pass a 
medical examination. 

Applications, stating age, qualifications and 
experience, and accompanied by copies of 
not more than three recent testimonials, must 
reach the undersigned not later than Thursday, 


April 30, 1953. 
T. H. EVANS, 
Clerk of the Peace. 
County Buildings, 
Stafford. 
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Ninth Edition 


HAYWARD ana WRIGHT'S 
OFFICE o¢ MAGISTRATE 


By 
JAMES WHITESIDE 


Solicitor, Clerk to the Justices for 

the City and County of the City of 

Exeter. An Editor of Stone’s Justices’ 
Manual 


This work is a complete introduction 
to the law which the lay magistrate is 
sworn to administer, presented in non- 
technical language and compact form. 
The new Edition takes account of the 
recent consolidation of magisterial law, 
and the text has been revised through- 
out and in some places re-written so that 
all sections of this well-known work are 
completely up to date. 


Price 17s. 6d. net 
by post 9d. extra 





BUTTERWORTHS 
Bell Yard, Temple Bar, London, W.C.2 











"TENDRING RURAL DISTRICT COUNCIL 
Clerk to the Council 


APPLICATIONS are invited from Solicitors 
experienced in local government law and 
administration for the whole-time appointment 
of Clerk to the Council. 

The terms and conditions of the appoint- 
ment will be in accordance with the Recom- 
mendations of the Joint Negotiating Committee 
for Town Clerks and District Council Clerks 
(population 25,016), and subject to : 

(a) The provisions of the Local Govern- 
ment Superannuation Act, 1937. 

(6) A satisfactory medical examination by 
the Council’s Medical Officer of Health. 

(c) Termination by three months’ notice 
on either side. 

The person appointed will be required to 
serve as Joint Clerk to the Brightlingsea and 
Tendring Shell Fish Committee, any salary 
therefor to be paid into the Council’s account. 

Canvassing, directly or indirectly, will 
disqualify. 

Candidates must disclose whether they are 
related to any member or senior officer of the 
Council. 

Applications, giving particulars of age, 
qualifications, experience, past appointments, 
present appointment (stating salary) and 
availability, with names of three responsible 
persons as referees, endorsed “ Clerkship,” 
to be delivered to the undersigned not later 
than May 6 next. 

S. W. COLEMAN, 
Council Offices, Clerk to the Council. 
Weeley, 


Clacton-on-Sea, Essex. 
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IMPORTANT NEW EDITION 
NOW AVAILABLE 








Paterson’s 


Licensing Acts 


61st Edition, 1953 
By F. MORTON SMITH, B.A. 


This new edition is particularly impor- 
tant owing to the consolidation of 
many old enactments in the Customs 
and Excise Act, 1952, necessitating 
extensive re-arrangement of the work. 
All other recent legislation and case 
law is also dealt with. 


Price 57s. 6d. net 


BUTTERWORTHS 
Bell Yard, Temple Bar, London, W.C.2 





























BINDING 


The Publishers of “ Justice of the Peace and Local Government Review’ undertake the binding of Subscribers’ volumes 
and the following arrangements have been made for the convenience of Subscribers. 
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t has been instituted so as to ease congestion in the bindery. 


Binding Departmen 
The scheme enables subscribers to have the use of their volumes pending despatch for binding, which is obviously preferable to the volumes 


lying idle whilst awaiting their turn. 
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Subscribers, and those who have not had their volumes bound previously, are invited to write for our ‘* Bookbinding Service ”’ leaflet, a 


copy of which will be sent on request. 


Half Calf .. 
Legal Buckram 
Green Cloth 
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PRICE LIST 
Grade “A” Bindings 
27s. Half Calf 
21s. 6d. 
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Reports, per volume 
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New 
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20s. 
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These bindings are hand-bound, and are ideal for office reference, since they are capable of withstanding constant use over 
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Royal Blue Buckram 


per, per volume 


a very long period. 


Grade “ B ”’ Bindings 
(one style only) 


16s. 6d. 


Royal Blue Buckram 


a Se ee 
15s. 


These bindings present a neat attractive appearance and can be relied upon to give good service. This style of binding 
is similar to that invariably used by book publishers. 


Volumes for binding and requests for 


Both grades :—Packing free, postage extra 
“ Bookbinding Service ” leaflet should be addressed to : 
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